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CIVIL RIGHTS CASES.

UNITED STATES ». STANLEY.

OF CERTIFICATE OF DIVISION FEOM THE CIRCUIT QOUET OF THR
UNITED ETATES FOR THE DISTEIOT OF EAWSAS,

UNITED STATES ». RYAN.

IN EEROR TO THE CIECTIT OOUET OF THE UNITED STATES FOR THE
DISTRICT OF CALIFORNIA.

UNITED STATES ». NICHOLS.

OX CERTIFICATR OF DIVISION FROM THE CIRCUIT OOUET OF THE
UNITED BTATES FOE THE WESTEEN DISTEICT OF MISSOUEL

UNITED STATES » SINGLETON.

O CEETIFICATE OF DIVISION FREOM THE (IRCUIT COURT OF THEE
UNITED ETATEE FOE THE SOUTHEEN DISTRICT OF KEW TOREL

ROBINSON & Wife ». MEMPHIS AND CHARLESTON
RAILROAD COMPANY.

IR EEROE TO TEE (IROTIT QOURT OF THE UNITED STATES FOE THE
WESTERN DISTEIOT OF TENNESSER.

Scbeaitted Qctober Term, 1552 Decided October 15th, 1888

Cind Rights—Constitution—District of Columbic—Inns—IPlzees of Amause-

meni—DPublic Conveyances—Slavery— Territories.

1 The Ist and 2d ssctions of the Civil Rights Act passed March 1st, 1870,
are unoonstitutional ensctmonts as applied to the several States, mot
being authorized either by the XI1[th or XIVth Amendments of the
Constitution,

2. The XIVth Amendment is prohibitory upon the Statas only, and the legis-
lation suthorized to be adopted by Congress for enforcing it is not direet
legislation on the matters respecting which the States are prohibited from
making or enforcing certain laws, or doing certain acts, but is corractivs
legislation, such sz may be necessary or proper for counterncling and
redreming the effect of such laws or acts,
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8. The XITTth Amendment relates only to slavery and involontary servitnde
(which it abolishes); and although, by its reflex action, it establishes
universal freedom in the United States, and Congress may probably pass
laws direcily enforeing its provisions ; yot such legislative power extends
only to the subject of slavery and its incidents ; and the denisl of equal
accommodations in inns, pablic conveyances and places of public amuse-
"ment (which is forbidden by the sections in question), imposes no badge of
slavery or involuntary servitode mpon the party, but at most, infringos
rights which are protected from State aggression by the XIVth Amend-
ment,

4. Whether the accommodations and privileges songht to be protecied by the
1zt and 2d sections of the Civil Rights Act, are, or are not, rights consti-
tatiunally demandable ; and if they are, in what form they are o be pro-
tected, s not now decided.

5. Nor i= it decided whether ths law as it stands Is operative in the Territories
and Distriet of Columbia : the decision only relsting to its validity as
applied to the States,

8. Nor is it decided whether Congress, nnder the commercial power, may or
may not pass a Isw securing toall persons equal accommeodations on lines
of public conveyanve between two or more States

These cases were all founded on the first and second sections
of the Act of Congress, known as the Civil Rights Act, passed
March 1st, 1875, entitled “ An Act to protect all citizens in
their civil and legal rights.” 18 Stat. 335. Two of the cases,
those against Stanley and Nichols, were indictments for de-
nying to persons of color the accommodations and privileges
of an inn or hotel; two of them, those against Ryan and
Singleton, were, one on information, the other an indictment,
for denying to individuals the privileges and accommodations
of a theatre, the information against Ryan being for refusing a
colored person a seat in the dress circle of Magnuire’s theatre in
San Francisco; and the indictment against Singleton was for
denying to another person, whose color was not stated, the full
enjoyment of the accommodatious of the theatre known as the
Grand Opera House in New York, “said denial not being
made for any reasons by law applicable to citizens of every
race and color, and regardless of any previous condition of
servitnde.” The case of Robinson and wife against the Mem-
phis & Charleston R. R. Company was an action brought in
the Circuit Court of the United States for the Western District
of Tennessee, to recover the penalty of five hundred dollars
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gven by the second section of the act; and the gravamen was
the refusal by the conductor of the railroad company to allow
the wife to ride in the ladies’ car, for the reason, as stated in
ene of the counts, that she was a person of African descent.
The jury rendered a verdict for the defendants in this case
upon the merits, under & charge of the court to which a bill of
exoeptions was taken by the plaintiffs. The case was tried on
the assumption by both parties of the validity of the act of
Congress ; and the principel point made by the exceptions was,
that ‘the judge allowed evidence to go to the jury tending to
show that the conductor had reason to suspect that the plain-
tiff, the wife, was an improper person, because she was in com-
pany with & young man whom he supposed to be a white man,
and on that account inferred that there was some improper
connection between them; and the judge charged the jury, in
substance, that if this was the conductor’s ona fide reason for
excluding the woman from the car, they might take it into
consideration on the question of the liability of the company.
The case was brought here by writ of error at the suit of the
plaintiffs. The cases of Stanley, Nichols, and Singleton, came
up on ocertificates of division of opinion between the judges
below as to the constitationality of the first and second sections
of the act referred to; and the case of Ryan, on & writ of
error to the judgment of the Circuit Court for the District of
Celifornia sustaining a demurrer to the information.

The Stanley, Ryan, Nichols, and Singleton ecases were sob-
mitted together by the solicitor general at the last term of
court, on the 7th day of November, 1882. There were no
appearances and no briefs filed for the defendants. -

The Robinson case was submitted on the briefs at the last
term, on the 29th day of March, 1883.

HMr. Solicitor General Phillips for the United States.
After considering some objections to the forms of
Ings in the different cases, the counsel reviewed the following
decisions of the court upon the Thirteenth and “Fourteenth
Amendments to the Constitution and on points cognate thereto,
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viz.: The Slaughter-House Cases, 16 Wall. 36; Bradwell v. The
State, 16 Wall 130; Bartemeyer v. Towa, 18 Wall. 129; Minor
v. Happersett, 21 Wall. 162; Walker v. Sauvinet, 92 U. 8. 90;
United States v. Reese, 92 U. 8. 214 ; Kennard v. Louisiana,
82 U. 5. 480; United States v. Cruikshank, 92 U. S. 542;
Munn v. Ilinois, 94 U. 8. 113; Chicage B. & C. B. R. Co
v. fowa, 94 U. 8. 155;- Blyew v. United States, 13 Wall 581:
Lailroad Co.v. Brown, 1T Wall. 443; Hall v. DeCuir, 95 U.
S. 485 ; Strauder v. West Virginia, 100 U..S. 203; Ex parts
Virginia, 100 U. 8. 339; Missouri v. Lewis, 101 U. 8. 22;
KNeal v. Delaware, 103 U. 8. 370.

Upon the whole these cases decide that,

1. The Thirteenth Amendment forbids all sorts of involun-
tary personal servitude except penal, as to all sorts of men, the
word servitude taking some coler from the historical fact that
the United States were then engaged in dealing with African
slavery, as well as from the signification of the Fourteenth and
Fifteenth Amendments, which must be construed as advanc-
ing constitutional rights previously existing,

2.: The Fourteenth Amendment expresses prohibitions (and
consequently implies corresponding positive immunities), lmit-
ing State action only, including in such action, however, action
by all State agencies, executive, legislative, and judicial, of
whatever

3. The Fourteenth Amendment warrants legislation by Con-
gress punishing violations of the immunities thereby secured
when committed by agents of States in discharge of ministerial
functions.

The right violated by Nichols, which is of the same class as
that violated by Stanley and by Ilamilton, is the right of loco-
motion, which Blackstone makes an element of personal liberty.
Blackstone’s Commentaries, Book I, ch. 1.

In violating this right, Nichols did not act in an exclusively
private capacity, but in one devoted to a public use, and so
affected with a public, <.c., a State, interest. This phrase will
be recognized as taken from the FElevator Cases in 94 U. 8,
already cited.

Restraint .apon the right of locomotion was a wellknown
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feature of the slavery abolished by the Thirteenth Amendment.
A first requisite of the right to appropriate the use of another
man was to becoms the master of his natural power of motion,
and, by a mayhem thereir of the common law to require the
whole community to be on the alert to restrahi that power.
That this is not exaggeration is shown by the langusge of the
court in Ealon v. Vaughan, 9 Missouri, T34

Granting that by involuntary servitude, 2s prohibited in the
Thirteentk Amendment, is intended soms institution, viz, cus-
tom, etc., of that sort, and not primarily mere scattered tres-

passes against liberty committed by private persons, yet, con-
mdmngwhatmmhethemalwndemymaileaatlarge
parts of the country, it is “appropriate legislation” against
such an institution to forbid any action by private persons
which in the light of our history may reasonably be appre-
h&ndedmtomd,onamnntﬁfmbemgmmdentaltoqnas:
puh]mmcnpahms,tocreaiammmm .

Therefore, the above act of 18753, in prohibiting persons
from violating the rights of other persons to the full and equal
enjoyment of the accommodations of inns and public convey-
ances, for any reason turning merely upon the race or color of
the latter, partakes of the specific character of certain contem-
poraneous solemn and effective action by the United States to
which it was a sequel—and is constitutional

Mr. William M. Randolph for Robinson and wife, plaintiffs
in error.

Where the Constitution guarantees a right, Congress is em-
powered to pass the legislation appropriate to give effect to
that right. Prigg v. Pennsylvania, 16 Peters, 539 ; Ableman
v. Booth, 21 How. 506; United States v. Reese, 92 U, 8. 214.

Whether Mr. Robinson’s rights were created.by the Consti-
tation, or only guaranteed by it, in either event the act of
Congress, so far as it protects them, is within the Constitution.
Pensacola Telegraph Co. v. Western Union Tel. Co, 96 U. 8. 12
The Passenger Cases, T Howard, 283 ; Wv.ﬂmdqj
Wall. 35.
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In Munn v. Iinois, 9 U. 8. 113, the following propositions
were affirmed :

«nder the powers inherent in every sovereignty, 3 govern-
ment may regulate the conduct of its citizens toward each other,
and, when necessary for the public good, the manner in which
each shall use his own property.”

“Ithm,intheexemiupuftheaepowm‘beenmmmryin
England from time immemorial, and in this country from its
first colonization, to regulate ferries, common carriers, hackmen,
bakers, millers, wharfingers, innkeepers, ete.”

“When the owner of property devotes it to a use in which the
public has an interest, he in effect grants to the public an inter-
est in such use, and must, to the extent of that interest, submit
to be controlled by the public, for the common good, as long as
he maintains the use.”

Undoubtedly, if Congress could- legislate on the subject at
all, its legislation by the act of 1st March, 1875, was within
the principles th s announced.

The penalty jenounced by the statute is incurred by deny-
hgtoanyciﬁzsn“thefuﬂenju}mtofanyaf the accommo-
dations, advantages, facilities, or privileges ” enumerated in the
first section, and it is wholly immaterial whether the citizen
whose ﬁghtsmdaniadhﬁnhelnngsmmmneorchs
or another, or is of one complexion or another. And again,
the penalty follows every denial of the.full enjoyment of any
of the acoommodations, advantages, facilities or privileges,
mptmdmﬂemthedmiﬂwm“fwmmﬁthappﬁcable
to citizens of every race and color, and regardless of any pre-
vious condition of servitude.”

Mr. William Y. C. Humes and Mr. David Posten for the
Emnphisaaﬂﬂhsﬂestonﬂajhwd%,defendmtsinm.

Mz Jusrice Bravrzy delivered the opinion of the court.
Afterstaﬁngthefammthaabovelmgmgehawnﬁnmd:

It is obvious that the primary and important question in all
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the cases is the constitutionality of the law: for # the law iz
uconstitutional none of the prosecutions can stand.
The sections of the law referred to provide as follows:

“Szc. 1. That all persons within the jurisdiction of the United
States shall be entitled to the foll and equal enjoyment of the
accommodationd, sdvantages, facilities, and privileges of inms,
public conveyances on land or water, theatres, and other places
of public amusement ; subject only to the conditions and limita-
tiops established by law, and applicsble alike to citizens of every
race and color, regardless of any previous condition of servitude.

“Szc. 2. That any person who shall violate the foregoing seo-
tion by denying to any citizen, except for reasons by law appli-
cable to citizens of every race and color, and regardless of any
previous condition of servitude, the full enjoyment of any of the
sccommodations, advantages, facilities, or privileges in said seo-
tior enumerated, or by aiding or inciting such denial, shall for
every such offence forfeit and pay the sum of five hundred dol-
lars to the person aggrieved thereby, to be recovered in an action
of debt, with full coste; and ghall also, for every such offence,

be deemed guilty of a misdemeanor, and, upon conviction

thereof, shall be fired not less than five hundred nor more than
one thousand dollars, or shall be imprisoned not less than thirty
days nor more than one year: Provided, That all persons may
elect to sue for the penalty aforesaid, or to proceed under their
rights at common law and by State statutes; and having =o
elected to proceed in the one mode or the other, their right to
proceed in the other jurisdiction shall be barred. But this pro-
vision shall not spply to criminal proceedings, either under this
act or the criminal law of any State : And provided further, That
8 judgment for the penalty in favor of the party aggrieved, or
s judgment upon an indictment, shall be 2 bar to either prosecu-
tion respectively.”

_Are these sections constitutional? The first section, which

is the principal one, cannot be fairly understood without
mmmmmmmﬂmmm

T;Lgmofthahwis,mt_tpqdeclmbmdlythntgtﬂ
persons shall be entitled to the full and equal enjoyment of the

Cov 1 igyinds Ak
Mewdin ’lﬁ-'—‘_) 1g4s
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public conveyances, and theatres; but that such ¢ soch emjoyment
shall not be subject to any gug&itagns applicable only to eiti-
zens of a particular race or color, or who had been in a pre-
vious condition of servitude. In other words, it is the purpose
of the law to declare that, in the enjoyment of the accommo-
dations and privileges of inns, public conveyances, theatres,
and other places of public amusement, no distinetion shall be
made between citizens of different race or color, or between
those who have, and those who have not, been slaves. Its
effect is to declare, that in all inns, public conveyances, and
places of amusement, colored citizens, whether formerly slaves
or not, and é&itizens of dther races, shall have the same accom-
modations and privileges in all inns, public conveyances, and
places of amusement as are enjoyed by white citizens ; and vice
verea. The second section makes it a penal offence in any per-
son to deny to any citizén of any race or color, regardless of
previqus servitude, any of the accommodations or privileges
mentioned in the first section.

Has Congress constitutional power to make such a lawt Of
course, no one will contend that the power to pass it was con-
tained in the Constitation before the adoption of the last three
amendments. The power is sought, first, in the Fourteenth
Amendment, and the views and arguments of distingnished
Senators, advanced whilst the law was under consideration,
cimmmga.ui:hontitn_pamzthvnrhmof thatamen&mmt,m
the principal arguments adduced in favor of the power. We
have carefully considered those arguments, as was due to the
eminent ability of those who put them forward, and have feit,
in all its force, the weight of authority which always invests a
law that Congress deems itself competent to pass. But the
responsibility of an independent judgment mmwf.hmwnupcm
‘his court; and we are bound to exercise it according to the

best lights we have. Fomale Waouwa €41
“The first section urm;,m@h Amendment (which is

the one relied on), after (declaring shall be citizens of
mummMmumm
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“No State shall make or enforce any law which shall abridge
the privileges or immaunities of citizens of the United States;
vor shall any State deprive auy person of life, liberty, or prop-
erty without due process of law ; nor deny to any person within

its jurisdiction the equal protection of the laws.”

— > Lt is State action of a particular character that is prohibited.

Individual invesion of individual rights is not the subject-
matter of the amendment. It has a deeper and broader scope.
It nullifies and makes void all State legislation, and State action
of every kind, which impairs the privileges and immunities of
citizens of the United States, or which injures them in life, Iib-
erty or property without due process of law, or which denies
to any of them the equal protection of the laws. It not only
does this, but, in order that the. national will, thus declared,
may not be & mere drufum filmen, the last section of the
amendment invests .Congress with power to enforce it by

& ate legislation. ‘To enforce what? To enforce the
@ To adopt appropriate legislation for correcting
the effects of such prohibited State laws and State acts, and

thus to render them effectually null, void, and innocuous,
This is the legislative power conferred upon Congress, and this
ig the whole of it. It does not invest Congress.with power to
legislate upon subjects which are within the domain of State

legislation ; but to provide modes of relief against State legiala-~

tion, or State action, of the Kind referred to. It does not
authorize Congress to create a code of municipel law for the
regulation of private rights; but to provide modesof redress
against the operation of State Iaws, and the action of State
officers executive or judicial, when these are sabversive of the
fandamental i ified in the amendment. Positive rights
and privileges are undoubtedly the Fourteenth
Amendment; but they are secured by way of prohibition
against State laws and State prooeedings affecting those rights
and privileges, and by power given to Congress to legislate for
the purpose of carrying sach prohibition into effect: and sach
legislation must necessarily be predicated wpon such supposed
State Inws or State proceedings, and be directed to the correc-
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tion of their operation and effect. A quite full discussion of
this aspect of the amendment may be found in United States
Cruikshank, 92 U. 8. 542 ; Virginia v. Rives, 100 U. 8. 813 ;
and Ex parte Virginia, 100 U. S. 339.

An apt illustration of this distinction may be found in some
of the provisions of the original Constitution. Take the sub-
ject_of contracts, for example. The Constitution prohibited
the States from passing any law impairing the obligation of
contracts. MM@%WM{
laws for the general enforcement nor power to
mvﬁ:&emmdthem iction_over
contracts, so as to enable parties to sue upon them in those
‘courts. 1t did, however, give the power to provide remedies
by which the impairment of contracts by State legislation
might be counteracted and corrected: and this power was

[~exercised. The remedy which Congress actually provided

Caclie
e GAT sy

i:c.'.q"‘i‘l.-‘&cj?.*a

Conite ok
¥ E vy C,ﬁ..

1 Stat. 85, giving to the Supreme Court of the United Sta;ta 29 % Sec.

Jmsdmtmnbywmofmtomﬂewtheﬁmldmnsuﬂ
|Smbamurfswhanﬁver they should sostain the validity of a
| State statate or authority alleged to be repugnant to the Con- |
\stitution or laws of the United States By this means, if a
State law was passed impairing the obligation of a contract,
and the State tribunals sustained the validity of the law, the
mischief could be corrected in this court. The legislation of
Congress, and the proceedings provided for under it, were cor-
rective in their character. No attempt was made to draw into
the United States courts the litigation of contracts generally;
and .no such attempt would have been sustained. We do not
say tbat the remedy provided was the only one that might
have been provided in that cese. Probably Congress had
power to pass a law giving to the courts of the United States
direct jurisdiction over contracts alleged to be impaired by a
State law ; and under the broad provisions of the act of March
%ISTQdLIETISSm&Tﬂ,gnngmthemmF-
risdiction of all cases arising under the Constitution and laws
of the United States, it is possible that such jurisdiction now
exisls. But under that, or any other law, it must appear as

\ ﬂmteontmnedmthaﬂthsmEmethademmMeflm)
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well by allegation, as proof at the trial, that the Constitution
had been violated by the action of the State legisiature.- Some
oboxions State law passed, or that might be. passed, is neces-
sary to be assumed in order to lay the foundation of any fed-
eral remedy in the case; and for the very sufficient reason,
m&emmmﬂmmnm&mmm
ing the obligation of contracts. '
And so in the present case, until some State law-has been
pessed, or some State action through its officers or agents hag
been taken, adverse to the rights of citizens sought o ‘be pro-
tectcd by the Fourteenth Amendment, no legidlation of the
- ‘ted Statesundersaid amendment, nor any proceeding under
such legisiation, can be called into activity : for the prohibitions
of the amendment are against State laws and acts done under
State authority. Of course, legislation may, and should be,
provided in advance to meet the exigency when it arisess but
it should be adapted to the mischief and wrong which the
amendment was intended to provide against ; and that is, State
laws, or State action of some kind, adverse to the,rights of the
citizen secured by the amendment. Such legislation eannct
properly cover the whole domain of rights appertaining to Iife,
hberty and property, defining them and providing for their
vindication. That would be to establish & cods of
law regulative of all private Fights between Tan and man in 60
society. It would be to make Congress take the place of the ‘%df,%/
State legislatures and to supersede them. It is absurd to affirm \-/ '
that, because the rights of life, liberty and property (which in.
clude all civil rights that men bave), are by the amendment
sought 0 be protected against invasion on the part,of the State
without due process of law, Congress may therefore provide
doe process of law for their vindication in every case ; and that,
hmmﬁadmlbyaﬁtmmuymﬁthaeqmlpm
tection of the laws, is prohibited by the amendment, therefore
mmymhmfmmmmmh )
legislation which Congress is authorized to adopt in + ooy U
this behalf is not general legislation upon the rights of the citi- h@_h 37 Iew
=, but corrective legislation. that is, such 28 may be necessary [ _z;‘:;‘\uimht‘-—ﬂ
sad proper for counterscting such laws as the States may C.‘xﬂg-an‘?y[
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adopt or enforce, and which, by the amendment, they are pro-
hibited from making or enforcing, or such acts and ings
as the States may commit or take, and which, by the amend-
ment, they are prohibited from committing or taking. It is not
necessary for us to state, if we could, what legislation would
be proper for Congress to adopt. It is sufficient for us to ex-
amine whether tho law in question is of that character.

An inspection of the law shows that it makes no reference
whatever to any supposed or apprehended violation of the
Fourteenth Amendment on the partof the States. It isnot predi-
cated on any such view. It prodeeds ez directo to declare that
certain acts committed by individuals shall be deemed offences,
and shall be prosecuted and punished by proceedings in the
courts of the United States. It does not profess to be correc-
Uve of any constitutional wrong commitied by the States; it
does not make its operation to depend upon any sach wrong
committed. It applies equally to cases arising in States which
have the justest laws respecting the personal rights of citizens,
and whose authorities ave ever ready to enforce such laws, as
to those which arise in States that may have violated the pro-
hibition of the amendment. In other words, it steps into the
domain of local jurisprudence, and lays down rules for the con-
duct of individuals in society towards each other, and imposes

sanctions for the enforcement of those rules, without referring

any manner to any supposed action of the State or s autho

ities,

If this legislation is appropriate for enforcing the prohibitions
of the amendment, it is difficult to see where itistostop. Wh
may not Congress with equal show of authority enacf a code of

laws for the enforcement and vindication of all rights of life,
liberty, and property? If it is supposable that the States may
deprive persons of life, liberty, and property without due proc-
ess of law (and the amendment itself does suppose this), why
should not Congress proceed at once to prescribe due process of

In every possible case, as well as to prescribe equal privileges
in inns, public conveyances, and theatres? The truth is, that
ﬁmimpﬁmﬁonoﬁapamm}egi@ateinthismmhm
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upoe the assumption that if the States are forbidden to legislate
watina ___lm_zonaimhm}armhjwt,mﬁpumn
conferred wpon Congress to mfomathapmh_:bmm,tfh:sgxm
Congress power to legislate generally upon that subject, and
not merely power to provide modes of redress against such

legislation or action. The assumption i= cerfainly un-

T¢I repugnant to the Tenth Awendment of the Consti-
tution, which declares that powers not delegated to the United
States by the Constitation, nor prohibited by it to the States,
ave reserved to the States respectively or to the people.

‘We have not overlooked the fact that the fourth section of
the act now urder consideration has been held by this court to
be constitutional. That section declares “ that no citizen, pos-
seszing all other qualifications which are or may be prescribed
by law, shall be disqualified for service as grand or petit juror
in any court of the United States, or of any State, on account
of Tace, color, or previous condition of servitade ; and any offi-
cer or other person charged with any duty in the selection or
summoning of jurors who shall exclude or fail to summon any
citizen for the cause aforesaid, shall, on conviction thereof, be
deemed guilty of a misdemeanor, and be fined not more than
five thousand dollars.” In Ex parte Virginia, 100 U. 8. 339, it
was held that an indictment against a State officer under this
section for excluding persons of color from the jury List is sus-
tainable. But a moment’s attention to its terms will show that
the section is entirely corrective In its character. Disqualifica-
tions for service on juries are only created by the law, and the
first part of the section is aimed at certain disqualifying Jaws,
namely, those which make mere race or color a disqralification ;
and the second clanse is directed against those who, assuming
to use the authority of the State governmen into effect
sach & rule of disqualification. Inﬁe?'ug:m%ﬁﬁe,
through its officer, enforced a rule-of disqualification which the
law was intended to abrogate and counteract. Whether the

hookofﬁeﬁtatamtmllj']aﬂ down any such rule of
”'}J’\ or not, the State, through its -officer, enforced

such a rule: mmuwmﬁﬁ‘mﬁu‘g‘ﬁ‘ﬁm
mmdaglm,thatthe]aﬂﬂhmut the section. is directed.
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’ Thnaspectofthahwmde&mdmﬂmnthdlmmofmy

unconstitutional character, and makes it differ widely from the

ﬂ:stamismndsemcmofthemeaﬁtwhmhwamm

Thﬂaesecﬁons,intheobjecﬁﬂmhlafmtures before referred
to, are different also from the law ordinaily called the “ Civil
Rights Bill,” originally passed April Sth, 1866, 14 Stal. 97,
ch. 21, and re-enacted with some modifcations in sections 186,
17, Is,ofthaEufomemgntAct,pamed}hzslst, 1870, 16
Stat. 140, ch. 114, {}'hathwzasr&meted,aﬂerdec&r
ing that all persons within the- jurisdiction of the United
States shall have the same right in every-State and Territory to
make and enforce contracts, to sue, be parties, give evidence,
am.dtothefullanﬂequalbeneﬁtofaﬂhwsmdpmmedmgsfm
the security of persons and property as is enjoyed by white
citizens, and shall be subject to like punishment, pains, penalties,
taxes, licenses and exactions of every kind, and none other, any
hwmmommmmmmmamm
notwithstanding, proceeds to enact, that any. person who,
under color of any law, statute, ordinance, regulation or cus-
tom, shall subject, or caunse to be subjected, any inhabitant of
any State or Territory to the deprivation of any rights secured
or protected by the preceding section (above quoted), or to dif-
ferent punishment, pains, or penalties, on account of such per-
son being an alien, or by reason of his color or race, than is
prescribed for the punishment of citizens, shall be deemed
guilty of a misdemeanor, and subject to fine and imprisonment
as specified In the act. Thts]a.w:scleaﬂymnmhmm:ta

character, intended to counteract and furnish redress

State laws and ings, and customs having the force of
law, which sanction the wrongful acts specified. In the Re-
vised “Statutes, It 1s true, a very important clause, to wit, the
words “any law, statute, ordinance, regulation or custom to
the contrary notwithstanding,” which gave the declaratory
section its point and effect, are omitted ; but the pensal part, by
whdlthededxmxmnmenformi,andwhmhmreaﬂythaf
fective part of the law, retains the reference to State laws, by

making the penalty apply only to those wEstdmhpﬁ

\S66
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prties to s deprivation of their rights under color of any

gatite, ordinance, “custom, etc., of any State or Territory : thus
the corrective character of the legislation. Rev. St.

ﬁlﬁ’i’ 1978, 19?9, 5510. The Civil Rights Bill here referred

mder the original Gomhnmdednmg that the validity of
contracts should not be impaired, and that if any person bound
by & contract should refuse to comply with it, under odlor or
that it had been rendered void or invalid by a State
law, he should be iable to an action upon it in the courts of the
United States, with the addition of a penalty for setting up
mmmmmmﬂdﬁm
In this connection it is proper to state that civil rights, such
as are guaranteed by the Constitution against State aggression,
cannot be impeired by the wrongful acts of individuals, unsup-
ported by State authority in the shape of laws, costoms, or

Jodicaal or executive proceedings. The wrongful act of an in-
dividual, unsupported by any such authority, is simply a private
wrong, or a crime of that individnal ; an invasion of the rights
of the injured party, it is true, whether they affect his person,
his property, or his reputation; but if not sanctioned in some
way by the State, or not done under State aunthority, his rights
remain in full force, and may presumably be vindicated by
resort to the laws of the State for redress. An individual can-
not deprive & man of his right to vote, to hold property, to buy
and sell, to sue in the courts, or to be a witness or a juror; he
may, by force or frand, interfere with the enjoyment of the
right m & particular case; he may commit an assault against
the person, or commit murder, or use rufian violence at the
polls, of alander the good name of a fellow citizen; but, unless
protected in these wrongful acts by some shield of State law or
State authority, he cannot destroy or injure the right ; he wiil
oﬂymderhnmelfmannbhmmonormshment-
and - amensble therefor to the laws of the State where the

acts are committed. Hence, in all those cases where
the Constitation seeks fo protect the rights of the citizen
sgainst diseriminative and mnjust laws of the State by prohibit-
ing such Iaws, it i§ not individual offences, but abrogation and
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denial of rights, which it denounces, and for which it clothes

the w:t;h tﬂp‘ondeamnady. This abroga- )
tion and ts, for whicw the States slone were or

oouldbermpmsible,was the great seminal and fundamental

29
iﬁ%’q’ﬂ‘h bt & \L

T"t?‘r"ﬁé‘d'-ij ivl

wrong which was intended to be remedied. And the remedy.) Y ﬁn-mduuzr{-

to be provided must necessarily be predicated upon that wrong.
It must assume that in the cases provided for, the evil or
wrong actually committed rests upon some State law or State
aathority for its excuse and

Of course, these remarks do not apply to those casesin which
Congress is clothed with direct and plenary powers of legisla-
tion over the whole mb;ect,amompﬂmadwnhmexpmo
implied denial of such power to the States, as in the
of commerce with foreign nations, among the several States,
and with the Indian tribes, the coining of money, the establish-
m&ntofpostofﬁoesmdpmmda,thededanggofmem
Int’ﬁmmes{}ongrm"haspowertopam laws for
the subjects specified in every detail, and the conduct and
transactions of individuals in respect thereof. DBut where a
subject is not submitted to the general legislative power of
Congress, but is only submitted thereto for the purpose of ren-
dering effective some prohibition against particular State legis-
lation or State action in reference to that subject, the power
given is limited by its object, and any legislation by Congress
in the matter must necessarily be corrective in its character,
adapted to counteract and redress the operation of such pro-
hibited State laws or proceedings of State officers.

If the principles of interpretation which we have laid down
are correct, as we deem them to be (and they are in accord with
the principles laid down in the cases before referred to, as well
as in the recent case of United States v. Harris, 108 U. 8. 629),
it is clear that the law in question cannot be sustained by any
grant of legislative power made to Congress by the Fourteenth
Amendment. That amendment prohibits the States from deny-

mgmmypmﬁaa@slwwmafthehmmw
that Congress shall have power to enforce, by appropriate legis
lation, the provisions of the amendment. The law in question,

without any reference to adverse State legislation on the sub-

W 11:\1'_\:\ G t.mjfc'ﬁ-}
hae direct
t“’-f_jl sladve
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jct, declares that all persons shall be entitled to equal accom-
modations and privileges of inms, public conveyances, and
paes of public amusement, and imposes a penalty upon any
individnal ‘who shall deny to any citizen such equal accommo-
dations and privileges. This is not corrective legislation ; It-ls
pimary and direct; it takes immediate and absoluta

of the subject of the right of admission to inns, public convey-
ances, and places of amusement. It supersedes and displaces
Emlegmlahonmthemmembjed,arm_lyaummpemmm
force. It ignores sach legislation, and assuxnes that the matter
i3 one that belongs to the domain of national i
Whether it would not have been a more effective protection of
ﬂlanghhofmhmtuhwdothadconmwﬂhpi@y
power over the whole subject, is not now the question. What
we have to decide is, whether such plenary power has been
conferred upon Congress by the Fourteenth Amendment ; and,
in our judgment, it has not.

‘We have discussed the question presented by the law on the
assumption that = right to erjoy equal accommodation and
privileges in all inns, public conveyances, and places of public
amusement, is one of the essential rights of the citizen which no
State can abridge or intexfere with. Whetharltssuchanght,
or not, is & different question whick, in the'view we have taken
of the validity of the law on the ground already stated, it is
not necessary to examine,

‘We bave also discussed the validity of the law in reference
to cases arising in the States only; and not in reference to cases
arisiog in the Territories or the District of Columbia, which are
sabject to the plenay legislation of Congress in every branch
of municipal regulation. Whether the law would be a valid
one as applied to the Territories and the District is not a ques-
hanformnmdamtmnmﬂmmbeﬁomm.@gzaﬂb&mg
cases arising within the limifs of States. And whether Con-
g:m,mthammofﬂspomtumguhtemmmgﬁ
the several States, might or might not pass a law
rights in public conveyances passing from one State to another,
is also & question which is not now before us, as the sections in

% question are not conceived in any such view.
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But the power of Congress to adopt direct and primary, as
distinguished from corrective legislation, on the subject in hand,
is sought, in the second place, from the Thirteenth Amendment,
which abolishes slavery. This amendment declares “that
neither slavery, nor involuntary servitude, except as a punish-

NG/, mment for crime, whereof the party shall have been duly con-

W ;‘ victed, shall exist within the United States, or any place subject

N & X to their jurisdiction;” and it gives Congress power to enforce
;.,“-.ic” Y the amendment by appropriate legislation.

;e d This amendment, as well as the Fourteenth, is undoubtedly

AN self-executing witlmut any ancillary legislation, so far as its

are to any existing state of circumstances By
N its own unaided force.and effect it abolished slavery, and estab-
Fov'e A ed\umversal ireedom. Still, legislation may be necessary
Universe l / MPWGMMWM circumstances to
'?\é’.@dh"“ be affected by it, and to preseribe proper modes of redress for
its violation in letter or spirit. And such legislation may be Cetonan <
Wmdwmmspch?mWMdmtﬁm Dletum €
& mere prohibition of State laws establishing or upholding {gth

slavery, but an absolute declaration that slavery or involuntary

servitude shall not exist in any part of the United States.

It is true, that slavery cannot exist without law, any more

than property in lands and goods can exist without Jaw: and,

tharefore, the Thirteenth Amendment may be regarded as

all State laws which establish or uphold_" avery.

- U N Vs Eut:t. has & reflex character also, establishing and. decreeing
C)ﬁ'slt and universal civil and political freedom throughout the United _%
Aike o States; and it is assumed, that the power vested in Congressto

{’h ’ enimtheamdebynppmpmtelegmhbon,dnﬂmsﬂonm

Wé‘ﬁm with power to pass all laws necessary and proper for abolishing
all badges and incidents of slavery in the United States: and
upon this assaumption it is claimed, that this is sufficient author-
ity for declaring by law that all persons shall have equal
accommodations and privileges in all inns, public conveyances,
and places of amusement ; the argument being, that the denial
Dfsuﬁhegualammmodahonsmndpnvﬂegmm,mztmﬁ,amb
jection to = species of servitude within the meaning of the
|37 amendment. Conceding the major pro@dﬁonmben-uﬁ,i&at Kev
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Congress has a right to enact all necessary and proper laws for
the obliteration and prevention of slavery with all its
and incidents, is the minor proposition also true, that the denial
?xmmd_ﬁﬂﬁmhth&mm@omgﬂjm
an inn, a public conveyance, or & theatre, does subject that
pérson. o any form of servitude, or tend to fasten upon him
any badge of slavery? If it does not, then power to pass the,
laWis not found in the Thirteenth Amendment.

In a very able and Jesrned presentation of the cognate ques-
tion as to the extent of the rights, privileges and immunities of
citizens which cannot rightfully be abridged by state lJaws under
the Fourteenth Amendment, made in a former case, 2 long list
of burdens and disabilities of a servile character, incident to
fendal vassalage in France, and which were abolished by the de-
crees of the National Assembly, was presented for the purposs
of showing that all inequalities and observances exacted by one
man from another were servitudes, or bedges of slavery, which
a great nation, in its effort to establish universal Liberty, riade
haste to wipe out and destroy. But these were servitudes im-
posed by the old law, or by long custom, which had the force
of law, and ezacted by one man from another without the
latter’s consent. Should any such servitudes be imposed by a

state law, there can be no doubt that the law would be repug-

nant {o the Fourteenth, no less than to the Thirteenth Amend-
ment; norany greater doubt that Congress has adequate power
to forbid any such servitude from being exacted.

But is there any similarity between such servitudes and a
denial By thé Gwrter of an inn, a public conveyance, or a theatre,
of -ite accommodations and privileges to an individual, even

though the denial be founded on the race or color of that indi-
vidual] Where does any slavery or servitnde, or badge of
“ither, arise from such an act of denial? Whether it might not
be a depial of a right which, if sanctioned by the state law,
would be obnoxious to the prohibitions of the Fourteenth
Amendment, is another question.. But what has it to do with

the ion of slavery? I
"Esmyhﬂmwmmmda(uﬁmmummm
imes when slavery prevailed, the proprietors of inns and peblic
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conveyances were forbidden to receive persons of the African
race, because it might assist slaves to escape from the control
of their masters. This was merely a means of preventing such
escapes, and was no part of the servitude itself. A law of that
kind could not have any such object now, however justly it might
be deemed an invasion of the party’s legal right as a citizen,
and amenable to the prohibitions of the Fourteenth Amendment,

The long existence of African slavery in this country gave
us very distinct notions of what it was, and what were its
necessary incidents Compulsory service of the slave for the
benefit of the master, restraint of his movements except by the

master’s will, disability to hold property, to make contracts, to’

have a standing in court, to be a witness against 2 white per-
son, and such like burdens and incapacities, were the inseparable
incidents of the institution. Severer punishpents Yor crimes
were imposed on the slave than on free persons guilty of the

same offences. Congress, as we have seen, by the Civil Rights

Bill of 1866, passed in view of the Thirteenth Amendment,
before the Fourteenth was adopted, undertook to wipe out
these burdens and disabilities, the necessary incidents of slavery,
constituting ifs substance and visible form ; and to secure toall
citizens of every race and color, and without regard to previous

servitude, those fundamental rights which are the essence of civil &< v | & -.ae;;t'.umﬁ

freedom, namely, the same right to make and enforce contracts,
to sue, be parties, give evidence, and to inherit, purchase, lease,
sell and convey property, as is enjoyed by white citizena
\ Whether this legislation was fully authorized by the Thirteenth

X Amendment alone, without the support which # afterward
; received from the Fourteenth Amendment, after the adoption

which it was re-enacted with some additions, it is not neces-
sary to inquire. It is referred to for the purpose of showing

al at that time (in 1866) Congress did not assume, under
the authority given by the Thirteenth Amendment, to adjust
what may be called the social rights of men and races in the
community ; bat only to declare and vindicate those fundamen-
tal rights which appertain to the'essence of -citizenship, and the
enjoyment or deprivation of which copstifutes the essential dis-
tinction between freedom and slavery.
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‘We mauast not forget that the province and scope of the Thir-
feenth and Fourteenth amendments are different; the former
smply abolished slavery: the latter prohibited the States from
sbriiiging: the privileges or immunities of citizens of the United
States; from depriving them of life, liberty; or property with-
out due process of law, and from denying to any the equal
protection of thelaws. -The amendments are different, and the
powers of Congress under them are different. "'What Congress
has power to do under one, it may not have power to do under
theother. Under the Thirteenth Amendment, it has only to do
with slavery and its incidents. Under the Fourteenth Amend-
ment, it has power fo counteract and render nugatory all State
laws and proceedings which have the effect to abridge any of
the privileges or immunities of citizens of the United States, or
to deprive them of life, Iiberty or property without due process
of law, or to deny fo any of them the equal protection of the laws.
Under the Thirteenth Amendment, the legislation, so far as
necessary or proper to eradicate all forms and incidentsof slavery.

J and involuntary servitude, may be direct and primary, oper-’

'H

E

| ating upon the acts of individuals, whether sanctioned by State

or not; under the Fourteenth, 2s we have already
shown,mmustnmrﬂybe,andmmﬂfbe,mrmhvamlm
character, addressed to counteract and afford relief against State
regulations or proceedings.

The only question under the present head, therefore, is,
whether the refusal to any persons of the accommodations of
an inn, or & public conveyance, or a place of public amusement,
by an individual, and without any sanction or support from
any State law or regulation, does inflict upon such persons any
manner of servitude, or form of slavery, as those terms are
understood in this country? Many wrongs may be obnoxious
to the prohibitions of the Fourteenth Amendment which are
not, in any just sense, incidents or elementsof slavery. .- Such, for*
example, would be the taking of private property without due
process of law; or allowing persons who bave committed cer-
tain crimes (horse stealing, for example) to be seized and bung
by the posse comilatus without regular triel ; or denying to any

person, or class of persons, the right to pursue any peaceful



24 OCTOBER TERM, 1883.
Opipion of the Court,

avocations allowed to others. Whatismﬂa&%iﬂa_ﬁm
would belong to this category, and would be obnoxious to the
prohibitions of the Fourteenth Amendment, but would not neces-
sarily be so to the Thirteenth, when not involving the ides of any
subjection of one man to another. The Thirteenth Amendment
has respect, not to distinctions of race, or class, or color, but to
slavery. The Fourteenth Amendment extends its protection to
races and classes, and prohibits any State legislation which has
the effect of denying to any race or class, or to any individual,
the equal protection of the laws.

Now, conceding, for the sake of the argwment, that the
admission to an ian, a public conveyance, or a place of public
amusement, on equal terms with all other citizens, is the right
of every man and all classes of men, Is i any more than one of
those rights which the states by the Fourteenth Amendment are

forbidden fo deny toany person? And isthe Constitation violated.

until the denial of the right has some State sanction or anthor-
ity? Can the act of a mere individual, the owxer of the’inn,
the public conveyance or place of amusement, refusing the
accommodation, be justly regarded as imposing any badge of
slavery or servitude upon the applicant, or only as inflicting an
ordinary civil injury, properly cognizable by the laws of the
State, and presumably subject to redress by those laws until the
contrary appears?

- After giving to these questions all the consideration which
thelr importance demands, we are forced to the conclusion that

such an act of refusal has nothing to do with slavery or invol- -

untary servitude, and that if it is violative of any right of the
party, hmmdmmmtuhemughtua&erthehwsof the State;
or if those laws are adverse tohmnghmanddonotpmteet
him, his remedy will be found in the corrective legislation _
which Congress has adopted, or may adopt, for counteracting
the effect of State laws, or State action, prohibited by the
Fourteenth Amendment. It would be running the slavery argu-
ment into the ground to make. it apply to every act of discrimi-
nation which a person may see fit to make as to the guests he
will entertain, or as to the people he will take into his coach or
cab or car, or admit to his concert or theatre, or deal with in

class \—-?_sgj{s{c\;ﬁlr‘:

N R

g{L,_J‘_ iUL-'L 1;..-1

? KoY &
\ ChEl Y
-

:} By

‘-ui’ i

_acks of velus
in qufah‘un
Aot Jy-ﬁ Sy Ui
Viziadens

~ T —
?\-3:"""1:' :iu\ __H,il
L-agt] L] “’J
ST L
{\ ;?., £ e cxbth A
not fuiten
Uy w\ The
Sede < )



CIVIL RIGHTS CASES. 25
Opindon of the Court.

other matters of intercourse or business Innkeepers and
public carriers, by the lawe of all the States, so far as we are
‘awere, are bound, {o the extent of their facilities, to furnish
proper accommodation o all nnobjectionable persons who in
good frith apply for them. If the laws themselves make any
ujust discrimination, amensble to the prohibitions of the
Fourteenth Amendment, Congress has full power to afford a
remedy under that amendment and in accordance with it.

When a man has emerged from slavery, and by the
aid of beneficent legislation has shaken off the inseparable
concomitants of that stale, there must be some stage in the
progress of his elevation when he takes the rank of a mere
citizen, and ceases to be the special favorite of the laws and
when his rights as a citizen, or a man, are to be protected in
the ordinary modes by which other men’s rights are protected.
There were thousands of free colored people in this country
before the abolition of slavery, enjoying all the essential fights
of life, liberty and property the same as white citizens; yet no
one, at that -time, thought that it was any invasion of his
personal statns as a freeman because he was not admitted to
ell the privileges enjoyed by white citizens, or because he
was subjected to discriminations in the enjoyment of accom-
modations in inns, public conveyances and places of amusement.
Mere discriminations on accownt of race or color were not
regarded as badges of slavery. If, since that time, the enjoy-
ment of equal rights in all these respects has become established
by constitutional enactment, it is not by forve of the Thirteenth
Amendment (which merely abolishes slavery), but by force of
- the Thirteenth and Fifteenth Amendments.

On the whole we are of opinion, that no countensnce of
authority for the pessage of the law in question can be found
In either the Thirteenth or Fourteenth Amendment of the Con-
dituﬁm;mﬂmothergmndotanﬂmﬁtyfmitsm U
being suggested, it must necessarily be declared void, at least 1515 Act,

SeNEou| —3- 80 far as its operation in the several States is conoerned. Seciv2
Gl This conclusion disposes of the cases now under considers-
= te/"?; tion. In the cases of the FM%V,IME;;&H,M&

Coud Yog of Rickard A. Robinson and Wifs v. The Memphis & Charles-

%1 TR,
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ton Railroad Company, the judgments must be affirmed.
In the other cases, the answer to be given will be that the first
.and second sections of the act of ‘Congress of March 1st, 1875,
entitled “An Act to protect all citizens in. their civil and legal
rights,” are unconstitutional and void, and that judgment
should be rendered upon the several indictments in those cases
accordingly. And it is s0 ordered.

Mz, Justice Hazrax dissenting. -

Theopinioninthemémesprwaads,itmmma,upon
grounds entirely too narrow and artificial. I cannot resist the
conclusion that the substance and spirit of the recent amend-
ments of the Constitation have been sacrificed by a subtle and
ingenious verbel criticism Tt is not the words of the law but
the internal sense of it that makes the law: the letter of the
law is the body; the sense and reason of the law is the soul”
Constitutional provisions, adopted in the interest of liberty,
and for the purpose of securing, through national legislation, if
need be, rights inhering in 2 state of freedom, and belonging
to American citizenship, have been so construed as to defeat
the ends the people desired to accomplish, which they
attempted to accomplish, and which they supposed they haa
accomplished by changes in their fundamental law. By this I
do not mean that the determination of these cases should have
been materially controlled by considerations of mere expe-
diency or policy. I mean only, in this form, to express an
earnest conviction that the court has departed from the famil-
iar rule requiring, in the interpretation of constitational provis-
ions, that full, effect be given to the intent with which they
were adopted.

The purpose of the first section of the skt of Congress of
March 1, 1875, was to prevent race discrimination in respect of
the accommodations and facilities of inns, public conveyances,
and places of public amusement. It does not assume to define
the general conditions and limitations under which inns, public
conveyances, and places of public amusement may be con-
ducted, but only declares that such conditions and limitations,
whatever they may be, shall not be applied so as to work a
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diserimination solely because of race, color, or previous condi-
tion of servitude. The second section provides a penalty against
any one denying, or aiding or inciting the denial, to any citi-
zn, of that equality of right given by the first section,
except for reasons by law applicable to citizens of every race
or color and regardless of any previous condition of servitude.

There seems to be no substantial difference between my
brethren and myself as to the purpose of Congress; for, they
say that the essence of the law is, not to declare broadly that
all persons shall be entitled to the full and equal enjoyment of
the accommodations, advantages, facilities, and privileges of
jnns, public conveyances, and theatres; but that sach emjoy-
ment shall not be subject to conditions applicable only to
citizens of a particolar race or color, or who had been in a pre-
vious condition of servitude. The effect of the statute, the
court says, is, that colored citizens, whether formerly slaves or
‘not, and citizens of other races, shall have the same accommo-
dations and privileges In all inns, public conveyances, and
places of amusement as are enjoyed by white persons; and
vice versa.

‘The court adjudges, I think erroneously, that Congress
is without power, under either the Thirteenth or Fourteenth
Ammlmmt,tomhhshmhreguhhom,andthattheﬁrst
andsemndaac&omaftheﬁabﬂaam,mnﬁﬂmrpmﬁ,m
stitutional and void.

Whether the legislative department of the government has
transcended the limits of its constitutional powers, “is at all
times,” said this court in Fletcher v. Peck, 6 Cr. 128, “a ques-
tion of mumch delicacy, which ought seldom, if ever, to be
decided in the affirmative, in a doubtful case. . . . The
opposition between the Constitution and the law should be
mahthatthapdgafeehaclmmdmngmnmofthmr

with each other.” More recently in Sinking
Fund Cases, 99 U. 8, T18, we said: “It s our duty when
required in the regular course of judicial proceedings, to
declare an act of Congress void if not within the legislative
power of the United States, but this declargtion should never
be made except in a clear case. Evmypm'blﬁmmmphonm



