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effect to that ordinance, were absolokely noll They wers otterly with-

out operation in law. The State did mot ceass to be & State, not her

citizens to be citizens of the Unicn.

&, But in order mmmcim,byasmdf:haﬁngmnmmmum
themnwhmbaaﬁmtegovemt,wmpﬂmtmrspmtmm
in its relations with th&l‘{a.t.innulgﬁmnmmt,wﬁratm:mmmp
stitution and prosecuticn of & suit is coneerned.

4. While Texes was cpnirolled by govarnmant heetile to the Tnited
Stetes, and in sfiliation witha hostile confederation, Faging WaT Gpon
the United States, no suit, institated in her name, eoald be maintained

in this conrt. 1t was mechssary that the government and the people
of the State should be restored to peacefnl Telations to the Tnited

Sta.muhdﬂthatmﬁmﬁon,baﬁmmch & sait could bap:mwtaﬂ.

10, Authority to supprels rebellion it found in the power to suppress insur-
rection and carry on war; and authority to provide for the restoration
of State governments, under the Conatitution, when sabverted and
ammhkﬁvﬂmm&ﬁgﬁmb{tﬁuﬁﬁﬂﬂ States 1o

to every State 76 the Union & republican Jorm of Foverm-

Theni. 'The Istter, indeed, 1o tho caso of & vebollion wiich invelves

fho goverament of = State, and, for the time, exelodes the Natioaal

 antherity from its Timits, setms to bea noceseary complement to the
other.

11. When elavery was abolished, the new frosmen necessarily became part
of the people; sg_m‘%}w for Htates,
like individeals, retain their 1 Ta , o some exient,
in their constituent elements. And it weas the State, thus eonstitated,
which was now entitled to the besefit of the constitutions] gnaranty.

12, In the exercise of the power conferred byt.h:cgmmnt.;rchmuintba
umwmmmwm,awnmmm
of means is necessarily sllowed. It in esgential only that the means
must be necessary and proper for earrving into execution the power
confarred, through Lhamraﬂ:mdthﬂba.ltmiﬂmnﬁimﬁoml_.lw
m:»ﬂmnm;mmmmofgg'mmmgujﬁtﬂﬁiﬁm

o3 SOty axeried, which is either probibited oF unsNCEionsd By
. the Comshiaton.

13. So long as the war continued, it cannot be denied that the President
might instituio temporary government within insargent districts, 00C0-
pied by the National forces, of take provislonsl measures, in any State,
for the restoration of State government fuithful to the Union, employ-
ing; bowever, in anch cofforts, oply such means and Egents &S ware
agthorized by constitational laws. But, the power Lo into efsct
the clanse of giapu-imﬁ!ya@ﬁﬁvepuw,m resides In

= ———
pogh necessarily limited o wwa whers the nightfol gov-
rEment i subverted by revolutionary violence, or in immineat danger
of being oversthrown by an opposing FOVErnment, st Up by foree within
the State.
14 The eevers] executives of Texas, partislly, ot least, reorganized nnder
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State, st be treated as valid e Invalid, nead not be Attompted, Tt ¥ . bonds for 1000 each,
‘mmay be said, however, that acts o peace and good orger o No. 5000, 2nd thus
amn;mm. such, for txampla, 4y acts senctioning ang profecting | ¥ ; i
martinge and the domestis Telations, soverning the course of descamts, ‘ State of Texas, in an
and remiedics for Injories to Person and estate, and other 3 1st, 1851, were coupo

r
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oF bearer, alienated during rebelfion by the insmrgent government, ang 3 month ecoupans, extenc
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itk Boties of defect of title in the selje. : eontroller of public ac
; : 2o to Washington, ar
Ox original bilL. ; statate making it his ¢
The Constitution ordains that the judieis] wer of the 5 in the treasury of the {
United States shall extend to eertain eiaeg,z-.ndf:;mng them _ may be provided &y feap ;*
“10 controversies between g State and citizens of anothen State ; 4 ssaned as aforesaid and
- - - and between 2 State, or the citizens thereof, and Soreiga able in the hmfds of a
States, citizens or subjects,” 1 ordains further, that ip been indorsed, i the cif
Ca2es 1o which g State” shall be = party, the Supreme « : of Tezas.
Court shall have original jurisdiction. 3 Most of t'b'a bonds w
With these provisions in foree as fandamentu) law, Texas, - law, and paid on presey
entitling herself <« the State of Texas, one of the United ISE:'“‘ A part of them
States of America ” filed, on the 15¢h of February, 1867, an : ] I@gla]at?re as 2 Seh{}oi.
otigival bill aguinst differeq: persons; White and Chiles, ; Texas, in Janoary, 186
one Ilardenberg, o ceptajp firm, Bireh, Marray & Co., and broke out, .
some others,* citizens of New York and other States; prag. The part which Texac
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Stnterant of the casa.

ing an injunction against their asking or receiving payment
from the United States of certain bonds of the Federal gov-
ernment, known 2s Texan indemupity bonds; and that the
bonds might be delivered up to the complaimant, and for
other and further relief.

The case was this:

In 1851 the United States issued its bonds—five thousand
bonds for $1000 each, and numbered successively from Ne.1
to Wo. 5000, zn0d thus making the sum of $5,000,000—to the
State of Texas, in arrangement of eertain boundary claims
made by that State. The bonds, which were dated January
1st, 1851, were coupon bonds, payable, by their terms, to
the State of Texas or bearer, with Interest at 5 per eent
semi-annually, and © redeemable after the 31st day of Decem-
ber, 1864, Each bond contained a statement on its face
that the debt was authorized by act of Congress, and was
« fransferable on delivery,” and to each were attached six-
month coupons, extending to December 81, 186+.%

In pursuance of an act of the legislature of Texas, the
controller of public accounts of the State was authorized to
go to Washington, and to reeeive there the bonds; the
statute making it bis duty to deposit them, when received,
in the treasury of the State of Texas, to be disposed of “as
may be provided by law ;" and enacting further, that no bond,
issued =s aforesaid and payable to bearer, should be * avail-
able in the hands of eny holder until the same shall have
been indorsed, in the city of Austin, by the governor of the State
of Texas.”

Most of the bonds were indorsed and sold according to
law, and paid on presentation by the United States prior to
1860. A part of them, however,—approprizted by act of
legislatare as a school fand—were still in the treasury of
Texas, in Jznusary, 1861, when the lzte Southern rebellion
breke out

The part which Texas took in that event, and the poeition

# For & particelar a~count of these bonds, see Paschal’s Annotated Digest,
Arts, 422450
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in which the close of it left her, are necessary to be here
adverted to. i

At the time of that ontbreak, Texas was confessedly one
of the United States of America, baving a State constitntion
in 2ecordance with that of the United States, and represented
by senators and representatives in the Congress at Washing-
ton. In January, 1861, 2 call for 2 convention of the people
of the State was imued, signed by sixty-one individuals.
Tﬁ_m_ﬂ_m_g_it_h_o_m_gg_ﬂ"ﬂrity and revolutionary. Under
it delegates were elected from someé sections of the State,
whilst in others no voie was taken. These delerates nssem-
bied in State convention, and on the Ist of Febreary, 1861,
the convention adopted an ordinance “io dissolee the wnion
between. the State of Texas and the other States, uniled under the

- compact siyled, * the Constitution of the United States of America,?”

The ordinance contained 2 provision requiring it to be sub-
mitted to the people of Texss, for ratification or rejection
by the gualified voters thereof, on the 23d of Februoary,
1861. The legislature of the State, convened in extra ses-
sion, on the 22d of January, 1861, passed an act ratifying
the election of the delegates, chosen in the irregular man-
ner above méntioned, to the convention. The ordinance
of secession spbmitted to the people was adopted by a vote
of 34,784 against 11,285. The convention, which had ad-
Journed immediately on passing the ordinance, reassem.-

led. On the 4th of March, 1861, it declared that the
ordinance of secession had been ratified by the people, and
that Texas bad withdrawn from the union of the States
under the Federal Constitution. It also passed 2 resoiution
requoiring the officers of the State government to take an
oath to suppori the provisional government of the Con-
federate States, apd providing, that if “any officer refused
to take such oath, ip the manner and within the time pre-

-ser.bed, his office shonld be deemed vacant, and the same

filled as though he were dead.” On the 16th of March, the
convention passed an ordinance, declaring, that whereas the
governor and the secretary of state had refused or omitted
to take the oath prescribed, their offices were vacant: that

v
Dec. 1868.] TExa

.

the Lentenant-governor s
perform the duties apper
and that the deposed off
cessors in office the great
archives, and property in
pertzining to the Btate.
to exercise and administe:
of the State,
Thus was established {i
The senators and repre:
now withdrew from that
were gent to the Congr
States at Montgomery, 4
dent und vice-president
baving become necessary
tion by the Sonth of the ]
the other Southern State
States, whose authority w
within ber borders, Th
exercising publie funetion
and to the Confederate |
of any kind representing
limits of the State excep
made prisoners. Such wa
the condifion of things in
On the 11th of Janum
the naurping government
vide arme and ammumnition,
ordnrance for the mlitary .
created a “military hoan
cated in the title. Under
forees were organized.
On the same day the le
tled  An art to provide func
directed the board, whid
dispose of any bonds and co
any aceount, ind wuse such
of the Stale ;” and passed

TOL. VII.




%
Dee, 1863.] Tezas v. WAaITE. 05

Statement of the case.,

the lieptenant-governor should exercise t.he authbntjr a.nd
perform the duties appertamm,g to the office of governor,
and that the deposed officers should deliver to their sue-
cessors in office the great seal of the State, and all papers,
archives, and property in their posession belonging or ap-
pertaining to the State. The convention further assumed
to exercize and administer the political power and authority
of the State,

Thus was established the rebel zovernment of Texas.

The senators and representatives of the State in Congress
now withdrew from that body at Washington. Delegates
were sent to the Congress of the so-called Confederate
States at Montgomery, Alabama, and electors for 2 presi-
dent sznd viee-president of these States appointed. War
haviag become necessary to comaplete the purposed destrue-
tion by the Seuth of the Federal government, Texas joined
the other Southern States, and made war upon the United
States, whose authority w2s now recognized In no manner
within her borders. The oath of allegiance of all persons
exercising public fanctions was to both the State of Texas,
and to the Confederate States of America; and po officer
of any kind representivg the United States was within the
Iimits of the State except military officers, who had been
made prisoners. Such was and had been for several montle
the condition of things in the beginning of 1862

On the 11th of Jannary, of that year, the legislature of
the nsurping governtoent of Texas passed an act—<fo pro-
vide arms and emmaunition, wnd for the momufecture of arms and
ordnamee for the military defences of the State™ And by it
created 2 “military board,” to earry out the parpose indl-
cated in the title. Under the zuthority of this act, military
forees were organized.

On the same day the legislatnre passed 2 funher act, enti-
tled © An aet to provide funds for mililery purposes,” and thersin
directed the board, which it had previously organized, “f
dupoaqu@rm&smﬂemmmﬁmﬁmaybcmmﬂrmwm
any accownd, and use such funds or thelr proceeds for the defence
of the Stale 77 and passed ap additional act repealing the act

TOL. VTIL 45
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Statement of the cusa,

which made an indorsement gFiﬁgﬁo@dsbyr&egwmqfﬂmw
mmymm!ceﬂﬁemamhﬁainlﬁehmdsqfﬁg holder.

Under these acts, the military board, on the 12th Jann.
ary, 1865, a date 2t which the suceess of the Federal arms
seemed probable, agreed to sell to ‘White & Chiles one hun-
dred and thirty-five of these bonds, then in the treasary of
Texas, and seventy-six others deposited with certain bankerg
in England, in payment for which White & Chiles were to
deliver to the board a large quantity of cotton eards and
medicines. The former bonds were delivered to White &
Chiles on the 15th March following, none of them being in-
dorsed by any governor of Teas.

It appeared that in February, 1862, after the rebellion had
broken out, it was made known to. the Secretary of the
Treasury of the United Btates, in writing, by the Hon. G,
W. Paschal, of Texas, who had remsined eopstani to the
Union, that an effort would be made Dy the rebel authorities
of Texas to use the bonds remaining in the treasury in aid
of the rebellion; and that they conld be identified, because
all that had been cireulated before the war were indorsed by
different governots of Texas. The Secretary of the Treasury
acted on this information, and refased in Zeneral to pay bonds
that had not been indorsed. On the 4th of Oetober, 1865,
Mr. Paschal, a6 agent of the State of Texas, caused to ap-
pear in the money report and editorial of the New York
Herald, = notice of the trensaction between the rebel Zovern-
ment of Texas and White & Chiles, and a statement that
the treasary of the United States wonld oot pay the bonds
transferred to them by such Dsurping government. On the
10th Oectober, 1885, the provisional governor of the State
published in the New York Tribune, 2 “ Caution t the Pub-
lie,” in which he recited that the rebel government of Texgas
had, under = pretended contract, transferred to White &
Chiles “one hundred and thirty-five United States Texan
indemnity bonds, issued January 1, 1851, payable in foar
teen years, of the denomination of $1000 each, and coupons
attached thereto to the amount of $1287.50, awounting in the
aggregate, bonds and coupons, to the sum of $156,287.50.”

Dec. 1868.7
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His caution did not specify, however, any particnlar bonds
by nomber. The eaution went on to say that the iransfer
was 2 eonspiracy between the rebel governor and White &
Chiles to rob the State tressury, that White & Chiles had
never pzid the State one farthing, that they had fled the
State, and that these facts had been made Emown to the
Secrctary of the Treasury of the United States. And “a pro-
test was filed with him by Mr. Paschal, agent of the State of
Texzas, against the payment of the said bonds and coupons
unless presented for payment by proper authority.”™ The
gubstance of this notice, it was testified, was published in
money articles of many of the various newspapers of zbout
thai date, 2nd that financial men In New York and other
places Epoke.tu Mr. Paschal, who had capsed it to be In-
sérted in the Tribune, ahout it. Tt waa festified also, that
after the commencement of the suit, White & Chiles said
that they had seen it

The rebel forees being disbanded on the 25th May, 1865,
and the civil officers of the usurping government of Texzas
having fled from the country, the President, on the 1Tth
June, 1865, issued his proclamation appointing Mr. A. J.
Hamilton, provisional governor of the State; and directing
the formation by the people of a State government in Texas,

Under the provisionzl government thus established, the
people proceeded to make a constitution, and reconstroct
their State government.

Dnt much question arose as to what was thus done, and the
State was not ackuowledged by the Congress of the United

States as-beiog reconstructed. Oo the coutrary, Congress -

passed, in March, 1867, three certain acts, known as the Re-
construction Acis. By the first of these, reciting that no
legal Btate governments or adeguate protection for life or
property then existed in the rebel States of Texas, and nine
other States pamed, and that it was necessary that peace
and good order should be enforced in them until loyal and
republican State governments could be legally established,
Congress divided the Statea named iote five militery districts
{(Tezss with Louisians being the fifth), and made it the duty

e
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Statement of the case,

of the President to assign to each an officer of the army, sad
to detai! = sufficient military force to epable him to perform
inis duties and enforee authority within his distriet. The act
made it the duty of this officer to protect all persons In their
rights, to suppress insnrrection, disorder, violenee, and to
punish, or eanse to be punished, all disturbers of the publie
peace snd eriminals, gther through the local cizil tribunals or
through military commissions, which the act autborized. Tt
provided, farther, that when the people of any oné of these
Btates had formed a constitution in conformity with that of
the United States, framed ina way which the stefute went
on {o specily, and when the State had adopted z certain
article of amendment ramed, to the Constitution of the
United States, and when such article should have become 2
part of the Constitution of the United States, then that the
States respectively should be declared entitled to represen-
tation in Coogress,and the preceding part of the act become
inoperative; and that until they were so admitted any eivil
governments which might exist in them should be deemed
provisional only, and subjeet to the parsmonnt authority of
the United States, at 20y time fo abolish, modify, control,
or supersede them.

A State convention of 1866 passed an ordinance looking
to the recovery of these bonds; aud by act of October of
that yoar, the governor of Texas was aunthorized to take such
steps as he might deem best for the interests of the State in
the matter; either to recover the bonds, or to compromise
with holders. Tnder this 2t the governor appointed an
agent of the State to look after the matter.

It was ip this state of things, with the State government
organized in the manner and with the stotus above men-

tioned, that this present bill was directed by this agent to be.

filed.

The bill was filed by Mr. R. T. Merrick and others, so-
licitors in this court, on behalf of the State, without prese-
dent written warrant of attorney, Bat a letter from J. W.
Throckmorton, elected governor under the constitution of
1866, ratified their act, and anthorized them to prosccate

Dec. 1868,] q
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Statement of the caee.

the smit Mr. Paachal, who now appeared with the other
counsel, in behalf of the State, had been appointed by Gov-
ernor Hamilton to represent the State, and Mr. Pease, &
subsequent governor, appointed by General Sheridan, com-
mander onder the reconstrueiion zets, renewed this appoint-
ment.

The bill set forth the issue and delivery of the bonds to the
State, the fact that they were seized by a combination of
persons in armed hostility to the government of the United
States, sold by an organization styled the military board,
to White & Chiles, for the purpose of aiding the overthrow
of the Federal government; that White & Chiles bad not
performed what they agreed to do. It then set forth that
they had transferred auch and such numbers, specifying
them, to Hardenberg, and sueh and such others to Birch,
Marray & Co., &c.; that these transfers were vot in good
faith, but were with express potice on the part of the trans-
ferees of the manner in which the bonds bad beeu obiained
by White & Chiles; that the bonds were overdue at the
time of the transfer; and that they had never been Indorsed
by any governor of Texas. The bill interrogated the de-
fendants about all these particulars; requiring them to an-

swer on oath; and, as already mentioned, it praved an in-

junction against their asking, or reeeiving payment from
the United States; that the bonds might be delivered to the
State of Texas, and for other and further relief !

As respected White & Chiles, who had now largely parted
with the bonds, the case rested muoch upon what precedes,
and their own answers.

The answer of CHILES, declaring that he had none of the
bonds in his possession, set forth:

1. That there was no safficient authority shown to prose-
cnte the suit in the pame of Texas,

2, That Texzs by her rebelliovs conrses had so far changed
her sizlus, 28 one of the United States, as to be disqualified
from suing in this court.

8. Thatwhether the government of Texas, during the term
in question, was one de jure or de facio, it had authorized the

eeiied
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military board to act for it, 2nd that the State was estopped
from denying its acis.

4. That no indorsement of the bouds was necessary, they
having been negotinble paper.

5. That the articles which White & Chiles had agreed to
give the State, were destroyed in transifu, by disbanded troops,
who infested Texas, and that the loss of the articles was un-
avoidable.

The answer of Warte went over some of the same ground
with that of Chiles. He admitted, however, “that he was
informed and believed that in all cases where any of the
bonds were disposed of by him, it was known to the parties
purchasing for themselves, or as agents for others, that there
was some cmbarrassment in obtaining payment of said bonds at
the treasury of the United States, arising oul of the title of this
respordent and his co-defendant Cfiles.”

As respected HarpENBERG, the case seemed much thus:

In the beginning of November, 1866, after the date of the -

notiees given throughk Mr. Paschal, one Hennessey, resid-
ing in New York, and carrying on an importing and com-
mission business, then sold to Hardenbers thirty of these
bonds, originally given to White and Chiles: and which

© thirty, 2 correspondent of his, long kuown to bim, in Ten-

nessee, had sent to him for sale.  Hardenberg bought them
“at the rate of 1.20 for the dollar on their face,” and paid for
them. ' Hennessey bad “ heard from somebod 7 that there was
some difficulty about the bonds being paid at the treasury,
but did not remember whether he heard that before or after
the sale.”

Hardenberg also bought others of these bods near the
same time, at 1.15 per cent., under cirenmstances thus testi-
fied to by Mr, C. T. Lewis, a lawyer of New York:

“In gonverssiion with Mr. Hardeaberg, I had learned that
he was interested in the Texas indemnity bonds, and meditated
porchastng same. I was informed in Wall Street that such
bonds were offered for sale by Kimball & Co., at 5 certain prics,
which price I cannot now recollect. I informed Mr. Hardenberg

of this fact, and he requested me to secure the bonds for him at
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that price. 1 went to C. H. Kimball & Co., and told them to
send the bonds to Mr. Hardcoberg's ofice and get a cheek for
them, which 1 understand tbey did. I remember erpressing to
Ar. Hardenberg the opinion that these bonds, being on their face
negotiable by delivery, and payable in gold, must, o no distant day,
be redeemed acoording to their tenor, and were, therefore, @ good pur-
chase at the price at which they were offered.

« My impression is, that before this negotistion I had resd 2
parsgraph in some New York newspaper, stating that the pay-
ment of the whole issus of the Texas indemnity bonds Was sus-
pended until the history of 2 eertain portion of the issue, sup-
posed to have been negotisted for the bepefit of the rebel
service, sbould be understood. I am not atall certain whether
I read this publication before or after the date of the {ransac-
tion. I the publication was made before thiz tramsaction I had
probably read the article before the purchase was made. My im-
pression is, that it was a paragraph in 2 moDey article, bet 1
attributed no great importance to it. I gcted in this matter

_ simply as the friend of Mr. Hardenberg, apd received no com-

mission for my services. 1 am a lawyer by profession, and not
a broker.”

Kimball & Co. {the brokers thus above referred to by Mr.
Lewis), testified that they had received the bonds thus sold,
from a firn which they named, ¢ in perfect good faith, and
sold them in like good faith, as we would apy other lot
of bonds received from a reputable house.” It appeared,
however, that in sending the bouds to Eimball & Co., for
sale, the firm had requested that they might not be known
in the transaction.

Hardenberg’s own account of the matter, as declared by
his answer, was thus:

% That he was o merebant in the city of New York; that he
purchased the Bonds held by him in open market in said city;
that the parties from whom he purchased the same Were respon-
sible persons, residing snd doing business in said city ; that he
purcbased of McKim, Brothers & Co., bankers in good standing
in Wall Street, one boud at 1.15 per cent, on the 6th of No-
vember, 1866, when gold was at the rate of 81.47%, and declin-
ing; that when he purchased the same be made 0o inquiries of

"
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MeKim, Brothers & Co., but took the bonds on his own obaee.
vation' of their plain tenor and effect at what he coneeived to
be a good bargain; that afterwards, and before the peyment of
said bonds and coupons by the Becretary of the Treasury, and
at the request of the Comptroller, Hon. B W. Tayler, he made

% be sold by the First National Bank of Wilmington, North
Caroling: that he purchased on the Bth of November, 1866,
thirty of said bonds, smonnting to the som of $32475, of 1. 8,
Hennessey, 28 Warren Street, New York City, doing buasinessas
& commission merchant, who informed him that, in the way of
bosiness, they were sent him by Hugh Douglus, of N ashviile,
Tennessec; that he paid at the rate of 120 cents at 2 time, to wit,
the Sth of November, 1886, when gold was selling at 146 and
declining; that the three other bonds were puarchased by him
oo the 3ith of November, 1866, of C. H. imball & Co., 30 Broad
Street, brokers in good standing, who informed him, on inguiry
afterwards, that said bonds were banded them to be sold bya
banking house in New York of the highest respectability, who
owned the same, but whose names were nob given, as the gaig
firm informed him they conld *see no reason for divalging pri-
vate transactions; and that he paid for Iast-mentioned bonds at
the rate of 120 cents, on said Sth day of HNovember, 1866, when
gold was selling at 146 and declining,

“ Further answering, he saith that he had no knowledge at the
time of said parchase, that the bonds were obtained from the
State of Texas, or were elaimed by the said State: that he zcted
on information obtained from the publie report of the Secrotary
of the Treasary, showing that a large portion of similar bonds
had been redeemcd, and upon bis own judgment of the naiure
of the obligation’expressod by the bonds themselves, and upon
hizs own faith in the fglI redemaption of said bonds; and he
avarred thet he had no knowledge of the contract referred to
in the bill of eomplaint, nor of the interest or relation of White
& Chiles, nor of any connection which they had with said com.-
plainant, or said bonds, nor of the law of the State of Texas re-
quiring indorsement.”

The answer of White mentioned, in regard to Harden~
berg’s bonds, that they were sold by his (White's) broker;
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that he, White, had no knowledge of the name of the real
purchaser, who, however, paid 115 per cent. for them;
% that at the time of the sale, his (White’s) broker informed
him that the purchaser, or the person acting for the pur-
chaser, did not want any intreduction to the respondent, and
required no history of the bonds proposed to be sold; that
he only desired that they should come to him through the
bands of a loyal person, who had never been identified with
the rebellion.”

Another matter, important possibly in reference to the re-
lief asked by the bill, 2nd to the exact decree* made, should,
perhaps, be mentioned about these bonds of Hardenberg.

The anstver of Hardenberg stated, that “on the 16th of
February, 1867, the Secretary of the Tressury ordered the
payment fo the respondent of all said bonds and coupons,
and the same were paid on that day.” This was literally troe;
and the books of the treasury showed these bonds as among
the redeamed bonds; and showed nothing else. Ag a mat
tor of fact, it appearad that the agents of Texas on the one
hand, urging the government not to pay the bonds, and the
holders, on the other, pressing for payment—it being in-
gisted by these last that the United States had no right fo
withhold the money, and thus deprive the holder of the
bonds of interest—ithe Controller of the Treasury, Mr. Tay-
ler, made a report, on the 20th of January, 1867, to the
Secretary of the Treasury, in which he mentioned, that it
seemed to be agreed by the ageots of the State, that her
case depended on her sbility to show a want of good faith
on the part of the holders of bonds; and that he had stated
to the agents, that as considersble delay had already been
irenrred, he would, unless during the succeeding week they
toolk proper legal steps against the holders, feel it his duty
to pay such bonds as were unimpezched in title in the
holders’ hands. He accordingly recommended to the secre-
tary payment of Hardenberg’s and of some others. The
agents, on the sam® day that the controllér made his report,

* Ses this last, infre, foot of p. TEZ.
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and after he had written most of it, informed him that
would take legal proceedings on behalf of the State; and
were informed in turp that the report would be made on
that day, and would embrace Hardenberg’s bonds. Twe
daye afterwards a personal action was commenced, in the
Bame of the State of Texas, againgt Mr. McCulloch, the
then Becretary of the Treasury, for the detention of the
bonds of Hurdenberg znd others, This action was dismissed
February 19th. Og the 15th of the came February, the
present bill was-filed. On the 16th of the month, the per-
sonal suif against the secrefary having at the time, as al
ready above stated, been wiﬂtdmwn,ﬂndmp?mawuﬂ:r
the present bill having then, nor wntid the 2Tth folloping, been
served on Hardemberg, Mr. Tayler, Controller of the Treas.
ury, and one Cox, the agent of Hardenberg, entered into
an arrangement, by which it was agreed that this agent
should deposit with Mr, Tayler government notes known
a5 “seven-thirties,” equivalent in value to the bonds and
¢oupons held by Hardenberg; to be held by Mr. Tayler “ag
indemnity for Mr. MeCulloch, against any personal

loss, and expense in which he may be involved by reason
of the payment of the bonds.” The seven-thirties were then
delivered to Mr. Tayler,and a check in coin for the amount
of the bonds and interest was deliveped to Hardenberg’s
agent. The seven-thirties wepe subsequently converted into
the bonds ecalled « fivetwenties,” and these remaiped in
the hands of Mr, Tayler, being registered in his name 2s
trustee. The books of the treasucy showed nothing in re-
lation to this trust; nor, 23 already said, anyihing more or
other than that the bonds were paid to Hardenberg or hig

Next, a3 respected the bonds of Biecr, Munnay & Co. It
seemed in regard to these, that prior 2 July, 1855, Chiles
wanting money, applied to this firm, who lent him 35000,
on a deposit of twelve of the bonds, "The whole of the
twelve were taken to the treasury department. The de-

partment at first declined 1o pay them, but finally did pay

B
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four of them (amounting with the coupons to $4900), upon
the ground urged by the firm, that it bad lent the $5000 to
Chiles on the hypothecation of the bonds and coupons with-
out knowledge of the claim of the State of Texas, and De-
cause the firm was urged to be, and was apparently, 2 holder
in good faith, and for value; the other bonds, eight in num-
ber, remaining in the treasury, and not peid to the firm,
because of the alleged claim of the State of Texzas, and of
the allegation that the same had come into the possession
of said White and Chiles improperly, an8l without conside-
Tation.

The difficulty now was less perhaps about the four bonds,
than about these eight, whose further history was thus pre-
sented by the answer of Birch, one of the firm, to the hill.
He s2id in this answer, and after mentioning his getting with
diffienlty the payment of the four bonds—

«That afterwards, and during the year 1866, Chiles called upon
him with the printed report of the First Comptroller of the
Treasury, Hon. R. W, Tayler, from which it appeared that the
department would, in sl reasonable probability, redeem sll said
bonds; and requested further advances on said eight remaining
bonds; and that the firm thereepon advanced said Chiles, apon
the said eizght bonds, from time to time, the som of $4135.25,
sl of which was dee and unpaid. That he made the said ad-
vances as well upon the representations of said Chiles that he
was the boné fide holder of said bonds and coupons, 28 upon bis
own observation and knowledge of their legal tenor and effect;
and of his faitk in the redemption thereof by the government
of the United States.”

"The answer said further, that—

@ At the time of the advances first made, the firm had no
knowledge of the contraet referred to in the bill; nor of the
interest or eonnection of said White & Chiles with the com-
plainant, nor of the law of the State of Texas referred to n the
bill passed December 16, 1851; asnd that the bonds were taken
.i“ W ﬁi phd '

Tt appeared further, In regard to the whole of these bonds,

S e e e SR e e ey
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that, in Jame, 1865, Chiles, w;anﬁng to borrow money of one
Barret, and he, Barret, knowing Mr. Hamilton, Just then
appointed provisional governor, but not yet installed igtp
office, nor apperently as yet having the impressions which
he afterwards by his cantion made public, went to him, sup-
posing him well acquainted with the natore of these bonds,
and sought his opinjon 2s to their valoe, and as to whether
they would be paid. DBarret's testimony proceeded :

“ He advised medo aceept the proposition of Chiles, and Zave :
it 28 his opinion that the government would lgse to pay the -
bonda. I afterwards bad several COnVersations with him on the
subjeet, in all of which he gave the same opinion, Afterwards, .
{I ean't remember the exas time), Mr, Chiles applied to Birch, 3
Marray & Co. for a loan of money, proposing to give some bonds
a8 collateral security; and at his request I went to Birch, Mur-
ray & Co., and informed them of my conversations with Governor
Hamilton, and of his opinion as expressed to me, They then

obtained from him & lettor {letter produced]. It reads thus: . :
) New Yomx, Jeoe 25th, 1965, - 4
Hox. J. B. Banger,

DeAr Sm: In reply m:mqnmtimahoutT:mindemnitym T
imsned by the T, &,Imnmmymthutheympﬂﬁd;}ygmd,
m&&-&gﬂv’twﬁﬂmﬂa&mypnytbmmthahnlﬂm E

Tours truly, "3
A J. Hasremow.» '

The witness “ mentioned the conversations had with Gov-
ernor Hamilton, and also epoke of the leiter, and sometimes
read it to various partics, some of whom were dealing in
these bonds,” and, 253 he stated, had “ reason to beliove that
Governor Hamilton’s opinion in regard to the bonds became
pretty gencrally known among dezlers in sueh paper.”. The
witness, however, did not kuow Mr. Hardenbery,

The questions, therefore, were: 3
1. A minor preliminary one; the question presented by 4
Chiles’s answer, as fo whether sufficient anthority was shown -
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for the prosecution of the suit in the name 2nd in behalf
of Texas.

2. A great and prineipal one; a question of jurisdietion,
viz., whether Texas, at the time of the bill filed or now, was
one of the United States of America, and so competent to
file an original bill here. :

3. Assuming that she was, a question whether the re-
spective defendants, any, 2ll, or who of them, were proper
subjects for the injunction prayed, as holding the bonds
without sufficient title, and herein—and more particularly
as respected Hardenberg, and Birch, Murray & Co.—a ques-
tion of negotiable paper, and the extent to which holders,
asserting themselves holders dond fide and for value, of
paper payable “to bearer,” held it discharged of precedent
equities. i

4. A question as to the effect of the payments, at the
treasury, of the bonds of Hardenberg and of the four bonds
of Birch, Marray & Co.

The ease was argued by Messrs. Paschal and Merrick, in be-
half of Texas; and contra, by Mr. Phillips, for White; Mr. Pile,
for Chiles; Mr. Carlisle, for Hardenberg; and Mr. Hoore, for
Bireh, Murray & .

The CHIEF JUSTICE delivered the opinion of the court.

This is an original suit in this court, in which the State
of Texas, claiming certain boods of the United States as her
property, asks au injunction to restrain the defendants from
receiving payment from the National goverment, and to
compel the surrender of the bonds to the State.

Tt appears from the bill, answers, and proofs, that the
United States, by act of September 8, 1850, offered to the
State of Texas, in compensation for her claims connected
with the settlement of her boundary, $10,000,000 in five per
cent. bonds, each for the sum of $1000; and that this offer
was accepted by Texas. One-half of these bonds were re-
tained for certain purposes in the National treasury, 2nd the
other half were delivered to the State. The bonds thus de-

B ]
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livered were dated January 1, 1851, and were al] made pay-
able to the State of Texas, or bearer, and redeemable after
the 8lst day of December, 1864 They were received in
behalf of the State by the comptroller of public aceounts,
onder anthority of an zet of the legislature, which, besides

- giving that anthority, provided that no bond should be avail-

able in the bands of any holder until after indorsement by
the governor of the State,

After the breaking ont of the rebellion, the insurgent legis-
latare of Texas, on the 11th of January, 1862, repesled the
acl requiring the indorsement of the governor,* and on the
same day provided for the organizztion of a military board,
composed of the governor, comptroller, and treasarer; and
asuthorized a majority of that board to provide for the defence
of the State by means of any bonds in the treasury, upon any
a2ccogut, to the extent of $1,000,000.% The defonce eoniem-
Plated by the act was to be made against the United States
by war. Under this authority the military board entereq
into an agreement with George W. White and John Chiles,
two of the defendants, for the sale to them of one handred
and thirty-five of these bonds, then in the treasnry of the
State, and seventy-six more, then deposited with Droege &
Co., in England; in payment for which they engaged to de-
liver to the board a large guantity of eotton eards 2nd med;.
cines. This agreement was made on the 12th of January,
1865. On the 1%2th of March, 1865, White and Chiles re.
ceived from the military board one hondred and thirty-five
of these bouds, none of which were indorsed by any governor
of Tezas. Afterward, in the course of the Fears 1883 and
1866, some of the same bonds came into the possession of
others of the defeadants, by purchase, or as secarity for ad-
vances of money.

Such Is 2 brief outline of the case. It will be necessary
hereafter to refer more In detail fo some particular cireom.

Etan it
m;%m which our attention was directed by

MP“‘& T Toxas Laws, 55,

ATTSdre D

ffu-{&. 'h“ﬂﬂéd {
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1, arose upon the allegations of the answer of Chiles
1’—‘@‘“&:“ no suficient suthority is shown for the prosecation
5T the suit in_the name and on the behalf of the State of

with & majority of the States of the Union, and having by
her ordinance of secession atternpted to throw off her alle-
H giance fo the Constitation and government of the United
States, has so far changed her stafus a5 ©o be disabled from
prosecuting suits in the National courts.
L _ > The first of these allegations is disproved by the evidence.
A letter of anthority, the authentierty of which is not dis-
puted, has been produeed, in which J. W. Threeckmorton,
elected governor under the constitution adopted in 1866,
and proceeding under 2n act of the State legislature relating
to these bonds, expressly ratifies and confirms the action of
the solicitors who filed the bill, and empowers them to prose-
cute this sait; zod it is further proved by the affidavit of Mr.
Paschal, counsel for the complainant, that he was duly 2p-
pointed by Andrew J. Hamilton, while provisional governor
of Texas, to represent the State of Texas in reference 0 the
bonds in coutroversy, and that his appointment has been
renewed by E. M. Pease, the actual governor. I Texas was

a State of the Union at the time of these acts, t -
s, or either of them, Were competent to represent the

Srate, this proof leaves no doubt upon the question of au-
. | the questR — =

o b EEEOTE] ThaT Lins court has OISR RIS
tion of suits by States against citizens of other Btates, or that
+the States entitled to invoke this jurisdiction mast be States
of the Union. But, it is equally clear that no sueh jurisdie-
tion has been conferred upon this court of suits by any other
politieal communities than such States.

1%, thercfors, it 18 troe that the State of Texas was not at

' E \ the time of §ling this bill, o is not now, one of the United

States, we have no jurisdiction of this suit, and it is our duty
to dismiss it-

Texas; end((2) F5TThe Siate, baving cevered merremuons |

My
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We are very sensible of the maenitade ang imporiance of
i question, of the interest i exeten 358 oF See ey
oot to say impossibility, of so disposing of it as to satiafy the
conflicting judgments of men equally enlightened, equally
upright, 2nd equally patriotic. But we meet it in the case,
and we must determine it in the exercise of our best judg-
ment, under the guidance of the Constitation alone.

Bome not unimportant aid, bowever, in ascertaining the
true sense of the Constitotion, may ived from con-
sidering what is the correct ides of a tate, from an
union or coufederaiion with oiher Sﬁ%&;

" lziiguage often eompels the employment of terms in guite
different significations: and of this bardly any example more
signal is to be found then in the use of the word we are nOw
considering. It wonld serve no useful purpose o attempt
2 enumerstion of all the various senses in which it is nsed.
A few only need be noticed.

/ > " It describes sometimes 2 people or community of individ-

-

nals united more or less closely in political relations, inhab-
\.Eﬁng temporarily or permanently the same country; often it
denotes only the country or territorial region, inhabited by
| such & commanity; not nofrequently it is applied to the gov-
| ernment ander which the people live; at other times it repre-
{_sents the combined idea of people, territory, 2nd government.
t is not difficult to see that in all these senses the primary
conception is that of 2 people of community. The people,
i wWhatever termitory d welling, erther temporarily or perma-
nently, and whether organized nader a regular government,
or uvited by looser and less definite relations, constitate the

siate.
~This is undonbtedly the fundamenta] ides upon which the
republiean institutions of our own conutry are established,
.y Ti was stated very clearly by an emipent Judge,* in one of
{ the earliest cases adjudicated by this court, snd we are pot

1

T ——

tenor.
L—} * Mx. Jastics Paterson, in Penballow . Doane’s Admrs., 3 Dallss, 05,

1 aware of anything, in apy subseqnent decision, of 3 different
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In the Constitution the term state most frequently ex-
preases 1he combined idea just noticed, of people, territory,
and government. A state, in the ordin f the Con-
stitution, is a political community of{ free eitizens, Y-
inga terlriﬁanr? of defined Dodndaries, ana oTpanlzed under
a government sanctioned and lrmited by a wntten constite-
tion, and establened by ihe consent of the governed. 1t1s
e TTHTon of such states, under a common conSULILION, Which
forins The ditnet end greater politieal unit, which that Gon-
stitution-designates as the United States, and makes of the
people and states which eompose it one peopie 2nd_one

SOULLry.

The use of the word in this sense hardly requires further
remark. In the clauses which impose prohibitions upon the
States in respect to the making of treaties, emittiag of bills
of credit, and laying duties of tonnage, and which guarantee
to the States representation in the House of Representatives
and in the Senate, are found some instances of this use in the
Coustitution. Others will oceur to every mind.

But it is also nwed in its ical semse, as in thé
clanses which require that a representative in Congress shall
be an inhabitant of the State in which he shall be chosen,
aud that the trial of crimes shall be held within the State
where committed.

And there are instances in which the principal sense of
the word seems 10 be {hal primary one to which we have ad-
vEFTel o7 7 people or political community, a8 distinguished
froT & government.

o ihis latter sense the word seems to be used in the clause
which provides that the United States shall guarantee 0
every State in the Union a republican form of government,
and shall proteet each of them against invasion.

In this clause & plain distinetion is made between a State
and the government of 8 State.
~—Hxving thus ascertaimed the senses in which the word state
is employed in the Constitution, we will proceed to consider
the proper applieation of what has been said.
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The Republic of Texzs was admitted info the Unicn, as &
State, on the 27th of December, 1845, By this act the new
State, and the people of the new State, were iuvested with
all the rights, and beeame subject to ail the responsibilities
znd duties of the original States under the Constitution,

From the date of sdmission, until 1861, the State was
represented in the Congress of the United States by her
senators and represenistives, and her relations 2s 2 member
of the Union remained nnimpaired. In that Fear, acting
upon the theory that the rights of 4 State under #Fe Consti-
tution might be renounced, and her obligations thr wn of at
pleasure, Texas nndertook to sever the bond thus formed,
and to break up her constitutional reistions with the United
Slates.

On the 1st of February,* 2 convention, calted without an
thority, bat snbsequeatly sanctioned by the legislature regn-
larly elected, adopted an ordinance to dissoive the union
between the State of Texas and the other States under the
Constitution of the United States, whereby Texas was de
clared to be “a separate and soversign Btate,” and “her
people and citizens” to be “absolved from all allegiance to
the United States, or the government thereof.”

It was ordered by 2 vote of the conventiont and by an aet

of the legislature,} that this ordinance should be submitted
to the people, for approval or disapproval, on the 234 of
February, 1861.
" Withont awaiting, however, the decision thus invoked,
the convention, on the 4th of February, adopted & resolo-
tion designating seven delegates o represent the State in
the eonvention of seceding States at Moutgomery, “in or-
der,” as the resolution declared, “that the wishes and inter-
eats of the people of Texas may be consulted in reference to
the constitntion and provisional government that may be
established by sald convention.”

Before the passage of this resolution the convention had

* Pusthol’s Digest Laws of Tevps, TR ¥ Id. 30
I Laws of Texas, 185381, p. 11.
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appointed & committes of public safety, and adopled an or-
dinance giving authority to that committee to take mcasures
for obtaining possession of the property of the United States
in Texas, and for removing the National troops from her
limits. The members of the committee, and all officers and
agents appointed or employed by it, were sworn to secrecy
and to allesiance to the State* Commissioners were at once
appointed, with instructions to repair to the headquarters of
Generzl Twiggs, then representing the United States in com-
mand of the department, and to make the demands necessary
for the accomplishment of the purposes of the committes.
A military force was organized in sapport of these demands,
and an arrangement was effected with the commanding gen-
aral, by which the United States troops were engaged fo
leave the State, and the forts and all the public property,
not necessary to the removal of the troops, were surrendered
to the commissioners.t

These transactions took place between the 2d and the

18th of February, aud it was under these circumstances that
the vote upon the ratification or rejection of the ordinance
of secession was taken on the 23d of Febrnary. It was rati-
fied by 2 majority of the vofers of the State.
. The conveniion, which had adjourned before the vote was
taken, reassembled on the 2d of March, and instructed the
delegates already sent to the Congress of the seceding States,
to apply for admission into the confederation, and to give
the adhesion of Texas to its provisional constitution.

It proceeded, also, to make the changes in the State con-
stitution which this adhesion made nccessary. The words
«United States,” were stricken cut wherever they ocourred,
aod the words ¢ Confederate States™ subetituted; and the
members of the legislature, and all officers of the State,
were required by the new constitution to take an oath of
fidelity to the constitution and laws of the new confederscy.

Before, indeed, these changes in the constitution bad been

& Paschal’s Digest, 30,
T Texas Reports of the Committee {Library of Congrass), 25,
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completed, the offieers of the State had been required to ap-
Dbear before the committee and take an oath of zllegiance to
the Confederate States,

The governor and secretary of state, refosing to comply,
were snmmarily ejected from oice,

The members of the legislature, which had also adjourned
and reassembled on the 18th of Mareh, were more compli-
ant. They took the oath, and proceeded on the Bth of
April fo provide by law for the choice 6f electors of presi-
dent and vice-president of the Confederate States.

The representatives of the State in the Congress of the
United States were withdrawn, and 23 soon as the seceded
States became organized under o constitotion, Texas sent
sevators and representatives to the Confederate Congress,

In all respects, so far 15 the object could be accomplished
by ordinaneces of the convention, by acts of the legislature,
and by votes of the citizens, the relations of Texas to the
Union were broken up, and new relations to a new Zovern-
ment were established for them,

The position thus assumed conld only be maintained by
arms, and Texas accordingly took part, with the other Con-
federaste Btates, in the war of the rebellion, which these
events made inevitable, During the whole of that war there
was Do governor, or judge, or any other State officer in
Texas, who recognized the Nationa] aothority. Nor was
any officer of the United States permitted to exercise any
anthority whatever under the National government within
the limits of the State, except under the immediate protec-
tion of the National military forces.

Did Tezas, in consequence of these acts, cease to be 2
State? O, i not, did I6¢ Siate cease o be o member of the

It is needless to disenss, at length, the question whether
the right of a State to withdraw from the Union for any

canse, regarded by herself as sufficient, is consistent with the
Constitution of the United States,

The Union of the States never was a purely artificial and
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arbitrary relation. It began among the Colonies, and grew
out of common origin, mutnal sympathies, kindred prin-
ciples, similar interests, and geographical relations. It was
coufirmed and strengtbened by the necessities of war, 2nd [
received definite form, and character, and sanction from the
Articles of Confederation. By these the Union was solemnly
declared to “be perpetnal.” And when these Articles were
found to be Inadequate to the exigencies of the couniry, the
Constitution was ordained “to form a more perfect Union.™
It is difficult to convey the idez of indissolnble unity more
clearly than by these words. W hat ean be indissoluble if & :
pérpetusl Ubion, made more perfect, is not? ' i

But the perpetuity and indissolnbility of the Union, by no
mezns Implies the loss of distinct and individual existence,
or of the right of selfgovernment by the States. Under the
Acrticles of Confederation each State retained its sovereignty,
freedom, and independence, and every power, jurisdietion,
and -right not expressly deleguted to the United States.
Under the Coustitution, though the powers of the States
were much restricted, still, all powers not delegated to the
United States, nor probibited to the States, are reserved to
.the States respectively, or to the people. And we have
already had oeeasion to remark at this term, that “the peo-
ple of each State compose a State, having its own govern-
mient, and endowed with all the fonetions essential to separate
and independent existence,” and that “without the States
in uniou, there covld be no such political body as the Uni- :
ted States.”’® Not ouly, therefore, can there be no loss of
separate and Independent autonomy to the Siates, thrmrgh f,%‘_ ,Vﬁ

their union under the Co W
reasonably said that the rvation of the Statey and T.ha

N
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maintenance of their zovernMEnis, ot &y MUCH within the K - \; 1
&fign and care of the Constitution as the preservation of C | )
the U mion and the maintenance of the Nadon eTument.

- The Constitotion, in all its to an indestrue-
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Wheu, therefore, Texas became one of the Upited Siatea,
she entered into an indissoluble relation. All the obliga-
tions of perpetnal nnion, and all the gmaranties of republi-
¢an government in the Union, attached at once to the Sigte,
The act which consummated heér admission into the Doion
was something more than a compact; it was the incorpora-
tion of 2 new member into the political body. And it was
fival. The union between Texas and the other States was
2s complete, 25 perpetual, and as indissoloble s the union
between the original States. There was no place for re.

consideration, or revocation, except through revolation, or -

through consent of the States.

Considered therefore as transaetions under the Constitn-
tion, the ordinance of secession, adopted by the convention
and ratified by 2 majority of the citizens of Texas, and all
the aets of her legielature intended to give effect to that
ordinance, were abeolutely nall. They were utterly without
operation iu law. The obligations of the State, 25 & rem-
ber of the Union, and of every citizen of the State, as & citi-
zen of the United States, remained perfect and unimpaired.
It certainly follows that the State did not cease to be a State,
nor her citizens to be citizens of the Union. If this were
otherwise, the State must heve become foreign, and her
citizens foreigners. The war must have ceased to be a war
for the suppression of rebellion, and must have become a war
for conquest and subjugation. ’

Our eonclusion therefore is, that Texas continned to be a
State, and 2 State of the Union, notwithstanding the trans-
zetions to which we have referred.  And this econclosion, in
our judgment, is not in conflict with any act or declaration
of any depariment of the National government, but enfirely
in accordance with the whole series of such acts and declar-
ations since the first outbreak of the rebellion.

Bat in order to the exercise, by a State, of the right to sne
in this court, there needs to be a State government, COmpe-
tent o represent the State in its relations with the National
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government, 50 far at least 2s the insfitution and prosecu-
tion of 2 snit is concerned. ,

And it is by no means a logical conclusion, from the prem-
ises which we have endeavored to establish, that the gov-
ernmental relations of Texas to the Union remained upal-
tered. Obligations often remain unimpaired, while relations
are greatly chapged. The obligations of allegiance to the
State, and of obedience fo her laws, subject to the Constitu-
tion of the United States, are binding upon all citizens,
whether fithfal or unfaithfol to them; but the relations
which subsist while these obligations are performed, are
essentially different from those which arise when they are
disregarded and set at nought. And the same must beces-
sarily be true of the obligations and relations of States and
citizens to the Union. No one has been bold enough to con-
tend that, while Texas was controlled by o government hos-
#le to the United States, and in affliation with & hostile
confederation, waging war upou the United States, senators
chosen by her legislature, or representatives clected by her
citizens, were entitled to seats in Congress; or that any suit,
instituted in her name, could be entertained in this court.
All admit that, during this condition of civil war, the rights
of the State as a member, and of her peorle as citizens of the
Union, were suspended. The government and the citizens
of the State, refusing to recognize their constitutional obli-
gations, assumed the character of enemies, and incurred the
eonsequences of rebellion.

These new relations imposed new duties upon the United
States. 'Lbe first was that of suppressing the rebellion. The
Dexi was tHat of re-estabhshing the broken relations of the
Statc with the Union. The first of these duties having been
performed, the next necessarily engaged the attention of the
XNatiooal government.

The authority for the performance of the frst had been
found in the power to suppress insurrection and carTy on

war; for the performance of the second, suthority was de-(' E .I
A

rived ffom ke obhgation of the United States to guarantee
to every State in the Union 2 republican form of govern
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Emancipation; and whatever questions might be made as 1o 3
the [ act, nnder the Constitation, it was clear, ;
from the beginning, that its practical ion, in connee.
tion with legislative zets of fike tendency, must be complete
enfranchisement. Wherever the Natioual forces obimined
control, the slaves became freemen, Support to the acts of ( 4
Congress and the proclamation of the President, concerning @ +
slaves, was made a condition of ampesty* by President Lin. ~ 9 i
coln, in December, 1863, and by President Johnson in May, \:“) '
1865.¢ And cipation was confirmed, rat} o_Grs :
stitution prohibiting slave erhont Union, which
proposed by Coneress in February, 1865, and ratified,

before The close of the following antumn, by the requisite

three-fourths of the 8 ea }

‘mm?—&n;amﬁly beeame part of the peaple, :

and the people still constitnted the State: for States, like -%,

individoals, retain their identity, though changed to some
‘—-—-———-—-—A—._____ —

X

y * 13 Stat. at Larpe, 737, + Ib. 758, 1 Ib. 7745,
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extent in their constituent elements. Axnd it was the Sta
+fins Gonsinuted, WOieh Was DOW entl To the benefit of

ihe conslitotional guaranty.

“There beng then no government in Texas in constito-
tional relations with the Union, it became the duty of the
United States to provide for the restorztion of such & gov-
ernment. Bat the restoration of the goveroment which
existed before the rebellion, without 2 new election of offi-
cers, was obviously impossible; and before any such election

~eould be properly held, it was neceasary that the old consti-
tution should receive such amendments as would eonform its
provisions to the new eondilions created by emancipation,
270 aford adequate security to the people of the State.
"~ —The exercise of the power conferred by the guaranty
clanse, as in the exercise of every other constitational power,
FTiseretion in the cholee of means is necessarily allowed. It
is essential only thet the means must be necessary and proper
for carrying into execntion the power conferred, through the
restoration of the State to its constitutional relations, noder
a republican form of government, and that no acts be done,
and no authority exerted, which is either probibited or un-
sanctioned by the Constitution.

It is not important to review, a2t length, the messures
which have been taken, under this power, by the executive
and legislative departments of the Natiopal government. It
is proper, however, to observe that 2lmost immediately after
the cessation of organized hostilities, and while the war yet
smouldered in Texas, the President of the United States 1s-
sued his proclamation appointing 2 provisional governor for
<he State, and providing for the assembling of a convention,
with 2 view to the re-establishment of a republican govern:
meat, under an amended constitution, and to the restoration
of the State to her proper constitutional relations. A con-
vention was accordingly assembled, the constitation amended,
elections held, and a State government, acknowledging its
obligations to the Union, established.

Whether the setion then taken was, in all respeets, war-
ranted by the Constitution, it is not now neeessary o deter-

*
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-———__________m___.,_.—__.____,.____h,
mine. The power exercised by the President Was supposed,
doabiless, to be derived from his eonstitntiona] functions, ag
¢ommander-in-chief; 2nd, 30 long as the war continued, it
cannot be denied that he might institnte temporary govern.
ment within insurgent districts, ocenpied by the National
forces, or take messnres, in any Stad » for the restoration of
State government fithrg] to the Union, employing, however,

in such efforts, only such meags and 2gents as were author
ized by constitationa] laws,

Bat, the power to carTy into effeet the clanse of ranty
Is primarly & legislative power, and resides in Congress,
“Under the fourth article of oo Constitution, Tt rests with
Congress to decide what government is the established oge

2 republican government, Congress must becessarily decide
what government is establiched in the State, before it ean

defermine whether i 1s republican or not” Lu&“ﬁ—{-mu’ Eﬁ\ o
THis 15 the Eguage of the lafe Cher Justice, speaking ;

for this court, in 2 cage from Rhode Island > arising from the
organization of OPPOsing governments in that State, And,
we think that tha prineiple sanctioned by it may he applied,
with even more propriety, to the case of g State deprived of
all rightfyl 2overnment, by revolutionary violence ; thongh
necessarily limited to cases where the rightfol government
iz thus sabverted, or ip Imminent danger of being over-
thrown by an opposing government, set ap by foree within
the State,

The action of the President must, therefore, he eonsiderad

a8 provisional, and, in that light, it seems to have been re-
garded by Congress, It was taken after the term of the 38th
Congress had expired, The 39th Congress, which assembled
in Dex:emher, 1863, followed by the 40th Dongmes, which
met in March, 1867, proceeded, after long deliberation, to
adopt various measures fior reorganization and Testoration,
These measnres were embodied in proposed amendments to
the Constitution, and in the acts known as the Beconstrue.

-— - — T C——
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tion Acts, which have been so far carried nto gffect, that a
majority of the States which were engaged in the rebellion ”
have been restored to their constitutionz] relations, under
forms of government, adjudged to be republican by Con-
gress, through the admission of their «Zenators and HRepre-
sentatives into the couneils of the Tnion.”

Nothing in the case before us requires the eourt to pro-
nounce judgment upon the constitutionality of soy particulas
provision of these acts.

Bat, it is important to observe that these acts themselves
show that the governinenis, which had been established and

. had been in actual operation under executive direction, were
recoguized by Congress as provisional, s existing, and 2s
capable of eontinuanee.

By the act of March 2, 1867,* the first of the serics, these
governments were, indeed, pronounced illegal and were sub-
jected to military control, and were declared to be provis- -
jonal only; and by the supplerventary act of July 19, 1867,
the third of the series, it was further declared that it was the
srue jutent and meaning of the act of March 2, that the gov-
epnments then existing were not legal State governments,
and if continued, were to be continued subject to the mili-

tary commanders of the respeetive distriets and to the para-
mount anthority of Congress. We do not inguire here into
the constitationality of this legislation 50 far as it relates to
military anthority, or to the paramount autbority of Con-
gress. It suffices to say, that the terms of the aects Necessa-
rily imply recognition of actually existing governments; and
that in point of fact, the governmenis thus recognized, in
some important respects, still exist.

What has thus been said generally describes, with suff-
cient accuracy, the situation of Texas. A provisional gov-
ernor of the State was appointed by the President in 1863;
i 1866 & governor was elected by the people under the con-
stitution of that year; at s subsequent date a governor was
appointed by the commander of the distriet. Hach of the

# 14 Stat. at Large, $28
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three exercised executive functions and actnally represented
the State in the €Xecutive department.

In the case before us each bas given his sanction o the
Prosecation of the suit, and we find no diffienlty, withogst
wvestigating the legal title of either to the executive office,

And the first question o be answered is, whether or pot
the title of the State to the bonds in coniroversy was divested
by the contract of the military board with White and Chiles?

= Mﬁ\?f’ #  That the bonds were the broperty of the State of Texas on

TN~ T B -, [ e

the 11th of January, 1862, when the act prohibiting alicna~
tion without the indameme:gt of the §Overnor, was repesled,
admis of no question, and is pot denied. They came into

to 2ll the world of the transaction consummated by them.
And, we think it clear that, if a State, by = public act of
her legislature, imposes restrictions upon the alienation of

property must be held affected by notice of them. Aliena.
of such restrictions, can convey no title to
the alienee.

In this case, however, it is said that the restriction im-
posed by the act of 1851 was repealed by the act of 18g2,
And this is troe if the act of 1869 can be regarded 2s valid,
But, was il valiq? . '

The legislature of Texas, at the time ‘of the repeal, con-
stituted one of the departments of 1 State government,
established in bostility to the Coustitution of the United
Btates. It cannot be regarded, therefore, in the courts of
the United States, as 2 lawsal legislatare, or its acts as Lawrfnl

=
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acts. And, yet, itis an historieal fact that the goverament of
Texzas, then in full control of the State, was its only aetual
government; and certeinly if Texas had been 2 separate
State, and not one of the United States, the new government,
having displaced the regular suthority, and having estab-
lished itself in the customary seats of power, and in the ex-
ercise of the ordinary functions of administration, would
have constituted, in the strictest sepse of the words, a d¢
fasio governmeat, and its acts, during the period of 1ts ex-
istence ag such, would be effectual, and, in almost all re-
spects, valid. And, to some extent, this is true of the actual
government of Texas, though nnlawful znd revolutionary,
&3 to the United States.

It is not mecessary to attempt any exact definitions, within
which the acts of such a State government must be treated
as valid, or invalid. It may be seid, perbaps with sufficient
accuracy, that acts necessary to peace and good order among
citizens, snch for example, as acts sanctioning and protecting
marriage and the domestic relations, governing the course
of descents, regulating the conveyance and transfer of prop-
erty, real and personal, and providing remedies for injuries
to person and cstate, and other similar aets, which woald be
valid if emanating from a lawfol government, must be re-
garded in general as valid when proceeding from an actual,
though unlswiol government; and that acts in furtherance
or support of rebellion against the United States, or intended
1o defeat the just rights of citizens, and other acts of like
nature, must, iv general, be regarded as invalid and void.

What, then, tried by these general tests, was the character
of the eontract of the military board with White and Chiles?

That board, as we have seen, was organized, not for the
defence of the State against = foreign invasion, or for its
protection against domestic violence, within the meaning of
these words s used in the National Constitution, bat for the
purpose, under the name of defence, of levying war against
the United States. This purpose was, andoubtedly, unlaw-
ful, for the acts which it contemplated are, within the ex-
press definition of the Coustitution, treasonable.

P
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other members, appointed and removable by him: and was,
therefore, entirely subordinate o executive control. Tis gen-
eral object remained without change, but its powers were
“extended to the control of al] public works and supplies,
and to the 2id of producing within the State, by the impor-
tation of articles necessary and proper for such id”

And it was insisted in argument on behalf of some of the
defendants, that the contract with White and Chiles, being
for the purchase of cotton-cards znd medicines, was not g
contract in aid of the rebellion, but for obtaining goods ca~
peble of a use entirely legitimate and innocent, and, there-
fore, that payment for those goods by the transfer of any
property of the State was not unlawfy], We caanot adopt
this view. mhﬁﬂutﬁntering, at this time, upon the inquiry
whether any contract made by such 2 board can be sustained,
we are obliged to say that the enlarged powers of the boapd
appedar o us to have been conferred in fortheranee of its
Main purpose, of war against the Urited States, and that the
eontract, nnder consideration, even if made in the exeention
of these enlarged powers, was stj]] a coniract in aid of the
rebellion, and, therefore, void. And we cannot shat oup
eyes to the evidence which proves that the ait of repeal was
intended to aid rebellion by faciiitatiug the trensfer of these
bonds. It was supposed, doubtless, that negotiation of them
would be less difficalt if they bore upon their face no direct
evidence of having come from the Possession of any insar-
gent State government. We can give no effect, therefore,
to this repealing act.

It follows that the fitle of the State was not divested by
the act of the insurgent government in entering into this
contraet,

But it wae insisted farther, in behalf of those defendants
who claim eertzin of these bonds by parchase, or as collaterg]
security, that however nolawful may have been the means
by whish White and Chiles obtained possession of the bonds,
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they are inmocent holders, without notice, and entitled to
protection as such under the rules which apply to securities
which pass by delivery. These rules were fully discussed
Murray v. Lardner.* We held in that case that the pur-
chaser of coupon bonds, before due, without potice and in
good faith, is unaffected by want of title in the seller, and
that the burden of proof in respect to notice and want of
good faith, is on the claimant of the Londs as against the
purchaser. We are entirely satisfied with this doctrine.
Dioes the State, then, show affirmatively notice to these

.defendants of want of title to the bonds in White and Chiles?

It would be diffenlt to give z uegative answer o this
question if there were no other proof than the legizlative
acts of Texas. But there is other evidence which might
fairly be held to be sufficient proof of notice, if the role to
which we bave adverted could be properly applied to this
case.

But these rales have never been applied to reatared obli-
gations. Purchasers of notes or bonds past due take nothing
Dbut the actual right and title of the vendors.y

The bonds in question were dated January 1, 1851, and
were redeemable after the 31st of December, 1864,  In strict-
ness, it is true they were not payable on the day when they
became redeemable; baut the known usage of the United
States to pay all bonds as soon gs the right of payment ae-
croes, except where 5 distinetion between redeemability and
payability is made by law, and shown on the face of the
bonds, requires the applicatiou of the role respecting over-
due obligations to bouds of the United States which have
become redeemable, and in respect to which po such dis-
tinetion has been made.

Now, all the bonds in controversy had become redeemable
before the date of the contract with White and Chiles; and
all bonds of the same issue which have the indorsement of

* 2 Wallace, 115.
% Brown o. Davies, 3 Term, $0; Goodmus v Simonds, 20 Howaerd, 366.
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2 governor of Texas made before the date of the secession
ordinance,~and there were no others indorsed by any gov-
ernor,—had been paid in coin on Ppresentation at the Treasury
Department; while; on the con » applications for the
mayment of bonds, withont the required indorsement, and
of coupons detached from such boods, made to that depart-
ment, had been depied,

As 2 necessary consequence, the negotiation of these bonds
oecame difficult. They sold much below the rates they
wonld have commanded had the title to them been unques-
tioned. They were bought in fact, and under the eirenm-
stances could only have been bought, upon speculation, The
purchasers took the risk of & bad title, hoping, doubtless,
that through the zction of the National government, or of
the governmént of Texas, it might be converted into 2 zood
one.

And it is true that the Srst provisional governor of Texas
encouraged the expectation that these bonds would be plt-
mately paid to the holders. But he was not authorized to
rake any engagement in behalf of the State, and in faet
made none. It is true, also, that the Treasury Department,
influenced perbaps by these representations, departed to
some extent from its original rale, and paid bonds held by
some of the defendants without the required indorsement
But it is clear that thig change in the action of the depart-
ment coald not affect the rights of Texas as 4 State of the
Union, haviag 2 government acknowledging her obligations
to the National Constitution,

It is impossible, apon this evidence, to hold the defendants
protected by absence of notice of the want of title in White
and Chiles. As these persons acquired no right to payment
of these bonds 23 against the State, purchasers conld acquire
none through them,

On the whole case, therefore, our conclusion is that the
Btate of Texas is entitled to the refief sought by her bill, and
& decree must be made accordingly.®

* See the decres, infra, p. T4L
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Mr. Justice GRIER, dissenting,

I regret that I am compelled to dissent from the opinion
of the majority of the court on all the points raised and
decided in this case,

The first question in order is the jurisdiction of the court
to entertain this bill in behalf of the State of Texas.

The original jurisdiction of this court can be invoked only
by one of the United States. The Territories bave no such
right conferred on them by the Constitution, nor have the
Indian tribes who are under the protection of the military
anthorities of the government.

Is Texas one of these United States? Or was she such at
the time this biil was filed, or since ?

"This Is to be decided as a poliifeal fust, not 23 a legal fielion.
This court is bonnd to know and notice the public history
of the nation.

If I regard the trath of history for the last eight years, I
cannot discover the State of Texas as one of these United
States. I do not think if necessary to notice any of the very
astute arguments which have been advanced by the lesrned
counsel in this case, to find the definition of = State, when
we have the subject treated in a clear and common sense
mauner by Chief Justice Marshall, in the case of Heplurn §
Dundass v. Elzey.* As the case is short, I hope to be ex-
cused for & full report of it, as stated and decided by the
court, He says:

“The gquestion is, whether the plaintiffs, as residents of the
Distriet of Colambiz, can maintasin an action in the Cirenis
Court of the United States for the District of Virginiz. This
depends on the act of Congress deseribing the jurisdiction of
that court. The act gives jurisdiction to the Circnit Courts in
cases between a citizen of the State in which the suit is brooght,
and & citizen of another State. To support the jerisdiction in
this case, it must appear that Columbia is a State. Oa thepari
of the plaintiff it has been wrged that Columbiz is 2 distinet
political society, and is, therefore, s *State’ according to the

* 2 Cranch, 452,
TOL. ¥IL 47
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definition of writers on gereral law. This is true; but as the
aet of Congress obviously uses the word ‘State’ in reference to
that term us nsed in the Constitation, it becomes Decessary to
inquire whether Columbia is 2 State in the sense of that instro-
ment. The result of that examination is a convietion that the
members of the American Confederacy only are the States eon.
templated in the Constitution. The House of Representatives
is to be composed of members chosen by the people of the severs]
States, aud each State shall have ot lesst one represaniative.
“The Senate of the United States shall be composed of two sen-
ators from each State” Each State shall appoint, for the elec.
tion of the executive, a mumber of electors equal to its whole
number of senators and representstives. These clagses show
“rat the word ¢State’ is need in the Constitetion as desigoating
2 member of the Union, 2nd exclodes from the term the signi-
fication attached to it by writers on the law of nations,”

Now we have here a clear and well-defined test by which
We IRy arrive 2t 2 conclusion with regard to the questions
of faet now to be decided,

Is Texas 2 State, now represented by members chosen by
the people of that State and received on the floor of Con-
gress? Has she two senators to represent her as a State in
the Senate of the United States? Has her voice been heard
in the late clection of President? Is she pot now held and
governed 2s a conquered province by military force? The
act of Congress of March 2d, 1867, declares Texas to bea
““rebel State,” and provides for its government until &
and republican State government could be legally established.
It constituted Louisiana and Texas the £fth military distriet,
and made it subjeet, not to the eivil authority, bot to the
“ military anthorities of the United States.”

Ttis troe that no organized rebellion now exists there, and
the courts of the United States now exercise Jurisdiction
over the people of that province. But this is no test of the
State’s being in the Union; Dacotah is no State, and yet the
courts of the United States administer justice there aa they
do in Texas. The Indian tribes, who are governed by mil.
itary force, cannot elaim to be States of the Union, Wherein
does the condition of Texas differ from theirg?

Dec. 1868.] T
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Now, by sssuming or admitting ag a faet the present sialus ;‘h % i ‘S'.:
of Texas as a State not in the Union politically, I beg leave Tr '{5: w AV
to protest against any charge of incousistency 2s to judicial ™ \ X N
opinions heretofore expressed as & member of this court, or \ 3 - ¥
silently assented to. 1 do not consider myself bound to M > [ g - 3@
express any opinion judicially as fo the constitational right A S # s
of Texas to exercise the rights and privileges of a State of “'n : Q‘W ~
this Union, or the power of Congress to govern her 28 31 M\g NN, U
conquersd provinee, to subject her to militery domination, | W T g4 'Q = 0
and keep her in pupilage. I can only submit to the fact as Q: s o 3.,":; ‘{\
decided by the political position of the government; and 1 ?q""* Al X E
am not disposed to join in any essay io prove Texas to be | » f_‘?\ o “_‘r %" 4
o State of the Union, when Congress have decided that she < = Hi T E ‘3
ispot. It is a question of fact, I repeat, and of fact only. i‘g" Gk 3
Politically, Texas is not a Stale in this [nion. Whether right- "SD 3 = “'w:
fully out of it or not i & question not before the conrt. - I ng

But conceding now the fact to be as judieially assomed
by my brethren, the next question is, whether she has »
right to repudiate her contracts? DBefore proceeding to
answer this question, we must notice & fact in this case that
was forgotten in the argument. I mesn that the United
States are no party to this suit, and refusing to pay the bonds
becanse the money paid would be used to advance the in-
terests of the rebellion. It is a matter of utter insignificance
to the government of the United States to whom she makes
the payment of these bonds. They are payable to the bearer.
The government is not bound to inquire iuto the bond fides
of the holder, nor whether the State of Taxes has parted
with the bonds wisely or foolishly. Aud although by the
Reconstruetion Acts she is required to repudiate all debta
contracted for the purposes of the rebellion, this does not
annul all aets of the State government during the rebellion,
or contracts for other purposes, nor authorize the State to
repadiate them.

Now, whether we assame the State bf Texas to be judici-
ally in the Union (though actoally out of it) or not, it will
not alter the case. The contest now is between the State

|
_of Texas and her own citizens. She sseks to annul & eon- g
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tract with the respondents, based on the allegation that there
Was 1o authority in Texes competent to enter into an agree-
ment during the rebellion, Having relied upon one fetion,
namely, that she i & State in the Union, she now relies opon
2 second one, which she wishes this conrt to adopt, that she
Was not & State at all during the five years that she was in
rebellion. She now sets up the plea of insanity, and asks
the court to treat all her acts made during the disease ag
void.

We have had some very astute logie to prove that judici-
ally she was not a State at all, although governed by her own
legislature and txecutive as <a distiget political body.”

The ordinance of secession was adopted by the convention
on the 18th of February, 1861; submittad to a vote of the
people, and ratified by an overwhelming msjority. I admit

that this was a very ill-advised measure.  Stll it was the

sovereign aet of a sovereign State, and the verdict on the
trial of this question, by battle,”* as to her right to secede,
bas been against ber. But that verdiet did not settle any
question not involved in the case. Tt did not settle the
question of her right to plead insanity and set aside all her
contracts, made during the pending of the trial, with her
own citizens, for food, clothing, or medicines. The same
“ organized political body,” exercising the sovereign power
of the State, which required the indorsement of these bonds
by the goveruor, also passed the lawa authorizing the dis-
posal of them without sueh indorsement. She cannot, like
the ehameleon, assume the color of the object to which she
adheres, und ask this court to involve itself in the contra-
dietory positions, that she is s State in the Union and was
never out of If, and yet not 2z State at all for four years,
doring which she scted and clsims to be “an organized
political body,” exercising all the powers and fonetions of
an independent sovereign State. Whether a State de facto
or de jure, she 15 estopped from denying her identity in dis-
putes with her own citizens. If they have not folfilled their

S

* Prize Cases, 2 Black, 673,
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Opinion of Swayne and Miller, I, dissenting.

contract, she can have her legal remedy for the breach of t
in her own conrts.

But the case of Hardenberg differs from that of the other
defendants. He purchased the bonds in open markat, bond
jiude, and for & full consideration. Now, it is to be observed
that these bonds are payable to bearer, and that this court
is appealed to as 2 court of equity. The argument to"juatify
2 decree in favor of the commonweslth of Texas as against
Hardenberg, is simply this: these bouds, though payable to
bearer, are redeemable fourteen years from date. The gov-
ernment has exercised her privilege of paying the interest
for  term without redeeming the prineipal, which gives an
additional value to the bonds. Ergo, the bonds are dis-
honored. Ergo, the former owner has 2 right to resume the
poesession of them, and reclaim them from a bond fide owner
by & decree of a court of equity-

This is the legal argnment, when put in the form of 2
logical sorites, by which Texas invokes our aid to assist her
in the perpetration of this great wrong.

A court of chancery is said to be a court of constienoe;
and however astute may be the argument introduced fo
defend this deecree, L can oply say thal neither my reason
nor my conscience can give assent to it

Mr. Justice SWAYNE: _

1 concur with my brother Grier as to the incapacity of the
State of Texas, in her present condition, to mainisin an
original suit in this eourt. The question, in my judgment,
is one in relation to which this courtis bound by the acdon
of the legislative department of the government.

Upon the merits of the case, I agree with the majority
of my bretbren.

I am suthorized to say that my brother MILLER unitea
with me in these views,

Tee DECREE.

The decree overruled the objection interposed by way of ples,
in the snswer of defendants to the anthority of the solicitors of
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the complainant to institute this suit, and 1o the right of Texas,
4s one of the States of the National Unign, to bring a bil] in
this eourt.

It declared the contract of 12th Janvary, 1865, between the
Military Board and White and Chiles void, and enjoined White
and Chiles from asserting any clsim under it ang decreed that
the complainant was entitled to recsive the bonds #0d coupons

to White and Chiles, which, at the several times of service of
process, in this muit, were in the possession, or under the cgp.
irol of the defondants respectively, and any proceeds thereof
which had come into sugh Possession or control, with notice of
the equity of the complainant,

It enjoined White, Chiles, Hnr:iﬂnberg,Birch, Muorray, Jr., and
other defendants, from setling up any elaim tg any of the bonds
20d coupons attached, deseribed in the fipst articlo of said cop.

the possession or control of the defendanty respectively.

And the conrt, Proceeding to dotermine for which and how
many honds the defendants Tespectively ‘were accountable to
make restitution of, or make good the proceeds of, decroed that
Birch and Murray were so sceonntable for sight, numbered in

Bary transfrs and instruments, and that payment of those honds,
or any of them, by the Becretary of the Treasary, to the com.
plainant, should be an acquitiance of Birch and Murray, snd of
Stewart, to thar extent, and that for sneh Payment this decres
should be sufficient warrant to the secrotary,

And, it appearing—the decres went og tos2r—upon the plead.
i0gs and proofs, that before the fling of the bill, Birch ang
Murray had received und collectad from the United States the
il amount of four other bonds, numbered, &, and that Har.
denberg, before the commencement of the suit, had depoaited

Dec. 1868.]  Roraxp
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Sratement of the case.

from the Secrstary of the Tressury before the servics of process
upon him in this snit, in respect to which payment and the effect
thereof the covnsel for the said Birch and Murray, and for the
said Hardenberg respectively, desired to be heard, it was ordered
that time for sach hearing should be given to the said pariies.
Both the complainant and the defendants had liberty to apply
for further directions in respect to the execution of the decree-

Ronaxy 5 USITED STATES.

.&grm:oflandin{}ﬂiﬁmim;mrpmﬁng to have besn meds by Goveroor
Pio Pico, o the 2d of May, 1546, and insuciont on the archive paDars,
decided not to be helped by papers prodoced by the claimant; these
being found by the couTt, Upen the evidenen in the cacs, ot genmine,
but oo aftertbought, and peodaced in court only because the growth

with fragments of title-papers left unnished by Pico, aod which were
gsﬁmduphymuﬁmcnthumnqmmfthamny,

AppzaL from the Distriet Court for the Northern District
of Californis, respecting a land claim, nnder the act of March
3d, 1851. The graot purt rted to have been made on the
94 of May, 1846, by Pio Pico; Moreno being secretary ad
inferim; this court baving decided that, after the Tth July,
1848, Pico bad no powers 25 governor. The claim was for
« oleven leagues of land ia California, at the junction of the
San Joaguin and Stanislans rivers.” The expediente was
obtained from the archives, and was among the papers of
which Hartwell made an index. It consisted of a petition,
marginal order that the title issue, decree of concession, and
+the borrador, or draft, of the title, to be given to the party
interested. 1t differed from other expedientes in this: that

" there was no report, no disefio, 1o approval by the Depart-
menta! Assembly, and becaunse the whole proceedings were
begun zod copsuramated on the same day. This document
pot being epough to establish the title, the claimant, in
order to make it complete, produeed from his own cnstody
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